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This Is an appeal tram a final judgnant of tin district 
court dlMiisalng the Coaplaint, under 29 U.8.C. 11291. 



1 









1. Are Plaintiffs, (1) tha representative of tin antata 


of tha lata husband of Baaaia Snith who diad intaatata in 1937, 
and (3) thair adoptad son, tha raal parties in intarast to assart 
daacandabla proparty rights of Baaaia Snith which aha allegedly 
poaaaaaad arising froai her artistic performances which tare om- 
bodied in recordings tads by defendants which rights posthumously 
defendants have allegedly infringed and misappropriated? 

2. If neither Plaintiff is a real party in interest 
to assert descendable claims in Count IV of tha Second Amended 
Complaint, of unfair competition, misappropriation and common law 
copyright, did the trial court err in dismissing Count XV for lack 
of prosecution by the real party in Interest under P.B.Civ.P* 17(a) 
despite plaintiffs 9 express request for lease to join or substitute 
the representative of the Bstate of Bessie Smith as a party to 
cure any such deficiency? 

3. Did the trial court err in dismissing plaintiffs 9 
claims for misappropriation, unfair competition, and related viola¬ 
tions by defendants who, without consent or compensation to Bessie 
Smith's heirs, re-recorded her renditions embodied in 79 rpm records, 
(for which she had received small flat fees for each song recorded), 
and combined then after her death tor commercial sale in various 
compilation record albums of defendants 9 choosing, comprising 
either Bessie's renditions exclusively or in combination with 

other artists, tdiloh albums are still being sold for profit today? 
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«. Did tin trial court arr in dismissing claiaa for 
*i•appropriation, unfair coepatiUon and related violation, by 
dafandanta, who. without oonaant or compensation to Mania Mith'u 
hairs, ra-racordad in ltSl in a « album aarina many of tar randi- 
tiona embodied in *• rpn racorda, during tta oomrse of »d»ich ra- 
r.cordlng, dafandant addad significantly distorting sound, which 
materially impaired tta quality of tta oriqinal rendition., in 
an attempt to oraata artificially, a -high fidelity- affaet for 
coMMrcial aala purpoaaa, which albums ara still bainq sold for 
profit currently? 


5. Did the trial court orr in diaminriiKI pUintiffa' 
claiaa for >1 .appropriation of property interest, in naat, per¬ 
sonality, likeness and publicity rights of Mssia iaith, by defen¬ 
dants in connection with and deriving froa their acts of unfair 
coapetition and re-recording without consent or c<mpena.tion to 
plaintiffs, of Mssia'a recorded renditions in (a) compilation 
albums and (b) in greatly distorted -high fidelity" albums* 








this is sa action for misappropriation of artistic 
property and unfair ooupetition toy the heirs of assets asith, 

•a great sinter end compo se r of the blues, |diol during the 
1920's ... use one of Mssrica's top box office attractions and 
recording stars." (Slip Opinion, 1, 27SA). Bessie Baith died in 

a tragic automobile accident in 1917. Surviving were her husband 
Jack Gee, Sr., and an adopted son Jack Oee. Jr. (Slip Opinion 12, 

297A). Jack See, Sr., died in 1971, and the executor for his 
estate, together with Jack Oee, Jr., commenced this litigation 
on Juno 1# lt79« 

Defendant CM# Inc. and lta corporate division Columbia 
Records, Inc. (collectively called "Columbia"] have electronically 
rerecorded all of the recordings ends by Bessie Beith for 7S rpm 
records during 1921 through 1911 and have compiled such songs in 
new long-playing record albums uhleh are being oommarcialiy sold 

by defendant up to the present tine. 

More specifically in 19SS, Columbia Issued a four record 
album series of Bessie Smith recorded songs entitled Bessie Smith, 
volumes I-IV, (Hewbsrg Affidavit, Bxh. A, 14*A), which compiled 
selected single recordings into long playing records and signifi¬ 
cantly altered the sounds on the original Bessie Smith recordings 
in the re-recording process to produce a so-called high fidelity 
effect. Columbia continues to protooe and commercially market 

this album series up to the present day. 

Subsequently, in 1971-1972, Columbia Issued S double 
record Bessie Smith albums, consisting of 10 separate 2 sided 
long playing records which comprise all ISO renditions of Bessie 
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smith's earlier recorded output for Columbia. (Hewberg Affidavit, 
Kxh. A, ISSAi see also Answers of CBS Inc. to Plaintiffs' Second 
set of interrogatories, Bo. 2S. 252A) Columbia continues to pro¬ 
duce and coemsrcially market this album series up to the present 







Affidavit, 


smith's aarliar raoordad output foe Columbia. (I 
E*h. A, 14«A» aaa alao Anaware of CM Inc. to Plaintiffs' 

•at of in tar rotatoria., Ho. 25, »1AI Columbia oontinuaa to pro- 
duca and coamereially narkat this album aarias up to tha praaant 
day. 

Additionally for tha last aavural years, Columbia isauad 
approximataly » compilation albums, and authoriaad other record 
companies to issue oospilation album, comprised of one or more 
tracks of Seasis Smith's recorded renditions in combination with 
those of other artists. (Por a listing of these albums, see 
Ansuers of CM Inc. to Plaintiffs' Second Set of Interrogatories, 

Nos. 1 and 2, 213A-24SA, Humbert Affidavit. 14SA-147A). 

Despite defendant's commercial exploitation of lassie 
smith's recordings in tha form of nee long-playing record album 
releases, defendant has not paid the heirs any sums Mateoever for 
their compilations of ouch songs in their new environment. 

Defendant's major defense for nonpayment stems from 
their reliance on nominal flat fee sum paid to lassie Mith for 
each recording accepted by Columbia's predecessor. Thus, for 
example, defendant maintains that the sum of $37.50 for eaeh of 
four recordings in 1*33 pursuant to a verbal contract, has granted 
to Columbia the right to use thoee renditions, as re-recorded 
electronically, in perpetuity, world-wide, for all uses, in all 
forma, and in all media, whether known or unknown in 1*33, in 
whatever compilations or composite albums they choose, and to 
alter, abridge or maend those sounds in any way they deem fit. 
Plaintiffs, heirs of lessie Mith, have filed this lawsuit charging 
urn-- law copyright infringement, (Count III, par. 37, lecond 








itition 


XwnM Complaint, 117*), misappropriation and unfair 
with ra.pact to proparty intoroota of Poa.l* Smith in bar artistic 
renditions (Count IV, daoond Amended Complaint, 11$*), and tha 
uaa of har name, likeness and poraonality for publicity purpoaoa 
(Count V, Sooond JUaandad Complaint, 1J0A) and othor counts not 
tha aubjact of thia appeal. 

Dafandania filod a Notion to DIonian Plaintiffs' Complaint 
or, in tha Alternative for Summary Judgment which tha Court 
granted in Defendant'a favor aa to all counte. 

For purpoaoa of the Notion to Dismiss, Plaintiffs 
admited that Bossla Smith did receive a aaall flat foe sun for 
each recording unde and accepted by Columbia's predecessor, but 
plaintiffa vigorously contested that any written contracts vara 
ever signed between Seasis Smith and Columbia. Defendants, in 
response to discovery requests, have not been able to produce any 
auch signed recording contract agreements. Accordingly for purposes 
of the trial court decision and appellate review, tha claims 
raised by plaintiffa must be determined in the contest of esecuted 
transactions (recorded on ledger sheets) without any express 
written contractual clauses governing what rights Bessie Bmith 
transferred and what rights she reserved each time she received a 
small flat fee for a recording to be commercially sold on a 7S rpe 
record disc. Plaintiffs cross filed for partial summary judgment 


which the court denied. 

Plaintiffs have appealed the dismissal of Count III 
insofar as the common lew copyright rights of Bessie Bmith fis a 
performing artist (in contrast to rights as a song oompossr) are 
involved. Plaintiffs have also appealed the dismissal generally 







of Count XV 


(unfair oospotition, misappropriation claims) 


and of 


Count V (misappropriation of publicity rights). 
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TIM iMlra of Hull tmith eontond that whan lassie 


s »ith received Mall flat faa sum fro. Columbia for aaeh son, 
ah. recorded for 7. rp. racorda during 1*23 to 1*33. ah. did not 
tranafar har ri«hto to Colwabia to iaaua aalaetod oo^pllatlona or 
composites of har raoordad song. in long playing albuM in aubaa- 
quant yaara, or to hava Columbia unilatarally grant lioanaaa to 
othar racord coag>anies for compensation to uao 1 or worm of har 
raoordad aonga in long playing raoorda, teared up with aonga by 
othar artiata, without oonaant fro. or crepenaation to har or har 
haIra. lacaure thara ara no aignad racording contraota gowaming 
tha ralationahip batwaan Baaaia 8«ith and Columbia, and, in fact, 
it la undiaputad that tha laat 4 raoordinga wara Mda by baaaia 
Smith for Colrebia purauant to a varbal agreerent, thia appoal 
ralaaa tha iaaua of what rlghta ara tranafarrad and what rights ara 
rasarvad by a racording artist who ia paid a Mil *l«t t— V* 
racording. with no othar property right, baing •*>*•.. ly diacuaa*. 
Plaintiff, maintain that tha factual circumat.nca. undar id»ich tha 
original constructive contraota wara Mda and parformed, tha 
custom and practice of Columbia (CM) currently in Obtaining tha 
consent of tha recording artist bafore coupling tha artiat's 
recording, with other aonga in long playing albure. and tha uni- 
foreity and pre-emptive nature of recant copyright het of 1*74 
provisions which now encompass sound recordings, all support 
plaintiffs' contention that apart fro. rights transferred to 
Columbia to produce and nail individual sound recordings, lassie 
smith did not transfer har cosm»n law artistic property right, to 
Columbia, to taka there same racording. and without har oonaant. 









createi produce and commercially aell thee in Ion* playing 
collected or assembled versions, or to adapt thee to eake deriva¬ 
tive works free thee. 

Moreover, Bessie Smith as tapress of the Blues had a 
eost unique singing style and quality when she recorded or performed. 
When Columbia issued a four long-playing record series of Bessie's 
recorded songs in IS55, without the consent of Bessie's hairs, 
Coltwbla added "echo” and other extraneous sounds to create a 
so-called high fidelity effect, but which, on the contrary, signi¬ 
ficantly altered and distorted the unique singing quality of 
whioh Bessie Based her artistic reputation. Plaintiffs maintain 
that Columbia had no rights without plaintiffs' consent, to 
create, produce and ooamercially sell these adaptations derived 
from her original works. Even if Columbia did possess soma rights 
to make a new adaptation of her songs, Columbia had no right to do 
it in the distorting and disparaging manner which they did. 

Plaintiffs seek an injunction against defendant and 
and accounting, under theories of defendant’s violation of common 
law copyright rights, misappropriation, unfair competition, and 
related principles. 
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jack Gee, Sr. mi married to Bessie amitn up to — 

death inteatate in 1*37. Tha trial court record Include* e copy 
of their Philadelphia marriage licenae. It alao includea 3 
mechanical licenae* for Bessie's songs given in 1*40 from Jack 
Gee. Sr. to Coluabia, and a 1*52 aaaignaent agreement by Jack 
Gee, Sr. to Eapreas Nuaic Co. (one of the original defendants) 
in which ha conveyed all hia present and future oopyright right* 
in aongs composed by (in contreat to performed by) Bessie Smith, 
thus being recognised by the copyright office and a commercial 
publishing company as the rightful heir of those copyrights. 

Tha second plaintiff in thia auit is Jack Gee, Jr., tha 
adopted eon of tha marriage. The record below includes a copy of 
the will of Jack dee, Sr., which refers expressly to Jack Gee, Jr 


others inter vivo*. 1* km. Jur.2d Copyright and Literary Property 

• See Newberg Second Supplaawntal affidavit, par. 4, 27GB. 
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*7 at n. 11. C«. Copyright hot of 1974, 17 U.S.C. 11302(a), JOS 

(Copyright in works, including sound recordings, subsists fros 
their creation for a term consisting of the life of the author/ 
artist and 50 years thereafter.) 

Similarly, the right in an individual's naae and likeness 
is a valid property right which is transferrable and survives death. 
factors Etc. Inc , v. Pro Arts Inc .. 444 F. Supp. 200 (8.D. H.T. 

1977) aff'd 579 f.2d 215 (2nd Cir. 1*70) cert den. 99 S.Ct. 1215 
(1979)t Price v. Hal Koach Studios Inc ., 400 P. Supp. 9J6 (S.D. 
n.Y. 1975); Memphis Deve lopment foundation v. factors Etc. Inc.. 

441 r. Supp 1323 (N.D. Tenn. 1977) aff'd 579 P.2d 1301 (4th Cir. 
1971). Cf. Lugosi v. Universal Pictures , 139 Cal. Hep. 35 (Cal. 

App. 1977) (appeal to Supreme Court of California pending); 

Puglia lml v. Spelling-Goldberg Productions , 2nd Civ. 49773 (Cal. 

Ct. App. 2nd App. Dist. 1977) (appeal pending). Under case law, 
the right of publicity is perpetual and is not pre-empted by 
federal law. factors »tc■ Inc , v. Pro Arts Inc., supra, n. 17; 
Price v. Hal Hoach St udios Inc., supra, at n. 20. 

Plaintiffs have inherited property rights in the 
artistic renditions, name, likeness and reputation of Hassle Smith 
as a performing artist, to the extent she has not specifically 
transferred or assigned thoee rights to others during her lifetime. 
Plaintiffs are asserting that following Hassle's death, defendants 
posthumously misappropriated and are misappropriating plaintiffs' 
inherited prop«ity rights. Whatever may ultimately be determined 
to be the merits of the claims they allege, they are the real 
parties in interest to assert them within the meaning of P.H.Civ.P. 


17. The district court's alternate holding to the contrary with 








raferanca to Count IV of th. S~ond *~nd.d Co^Ulnt (unf.ir 
co-vtition) is in arror in light of thsss circunatanc... (Slip 
opinion. 34»*>. Th. eUiM which «. th. subj.ct of this spps.l 
did not aria. until d.f.nd.nf. action. .tutting approxi^t.ly 
in 1*31, nany yusrs aft.r Basal. »sith died in 1937, and did not 
.ecru, during hsr llf.ti*.. Th. district court*, discussion of 
tha Pennsylvania Survival Ststut., (Slip Opinion, 2*1A). is 
in.pplic.bl. to such d.^.nd.bl. property intawat. on which th. 
c.umi of action .row affr th. inh.rit.nc. was l*pl^snt.d. 

Finally. F.B.Civ.P. 17(a) prohibits disnisssl of an 
action on tha grounds that th. rnl pnrty in int.r.st is not a 
party to th. action. Th. trial court furth.r arr.d in not sfwording 
plaintiffs Imv* to aa-nd (which thay w.r. and sr. pr.psr^ to do 
if nacssary) to sub.tltut. Bassio Snith*. p.r.on.1 r.pr.a.ntatlv. 

If 

as plaintiff. 

rot all of tha for.going rasaons, plaintiffs ar. r.al 
parti., in int.r.at to a.a.rt oUiM to prot.ct thair inh.rlt*d 
property int*r.ats fren misappropriation. unfair o«ap.tition, 
violation of cos»on law copyright, and r.l.t*» tort and contract 


doctrinas. 


u 


In t ° f s T^ rW ] a^iliMa —‘V authoriaing th. 

t attars of Administration filod novambar 23, 1911 by J*® 
nil Jr andWiliiam D. Harris, Inquira, Exacutor for tha 

Sn;«“;> 3S». 

i_.tt.ra of JWtainiatration for th. Batat. or a.sai. 
for suit purpoa... 







MlBWKHt. 

I^ 8 ^2LeSSu.v -»•"» — »■ “‘M”"--— 


D.f.ndant Cotanbla paid • *Ut f« pries of «—•t .i«. 

4t ^ to —i. 1th 1. -turn for h.r *,—«* to -~rd -on,, 
for 78 rpm rocord. uhich -or- eomm.rcially -old -t 75*! «.ch (or 
,* for h.r test four r—rdlng. In 1„7 on Ohl 1*»1' Colu-bl.'- 
•budget* lab.1). This SPP..1 -i— th. Inn of uhst right. 

Bos—i— Smith gar. CMU «* ^ ^ *** 

by Virtu. Of th— transaction., nhii. so.«* -cording. — not 

eopyrightabl- until th. Sound Eaoordin, art —nd—t. of I jn. 
.ff-ctiv. r-bruary 15. 1,72. F.l» no* furthar «•*»•* by 

th. Copyright Sot of M . « ««1 *t "I- th. 

interests in .uch — «d -cording. fin- bafor. 1,72. — .coord 
pro—tion analogous to .t.tutory copyright undar .tat. law 
judicial pr.c1.nt. utili.ing .uch doctrin.. a. c<—on U* copy¬ 
right. mi.approprl.tion. unfair competition. br..ch of contract, 
breach of privacy, publicity right, and oth.r ralatl luitll. 
.nd criminal lam doctrin... Jondura nu.lc PublLhlnj Co, Inc v. 
Ma.indv Recording. Inc .. 504 r.2d 1,2 (3rd Cir. 1,74) crt. d«. 
421 «... 1012. ,5 *.Ct. 2417. 44 b.«.2d 4.0 (1,75), 12SS" - 
p .2d 171 (7th Cir. 1,7.) crt. d.n. „ *.Ct. 14,, (ltt,). 
Thu., undar th. co— Us of mo.t .tat... •« of an 

artUtic proparty, .uch a. an artl.f. -edition of a —, for 
recording purpoc. fled bafor. 1,72. ha. a bundl. of —lu.ic 
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ml separate 


right* In that proparty which can bo used for 
purpoaoa including production, adaptation, publication and Mia. 
cognation or coupling, broadcaating on radio or talaviaion, 
using it to .coonpany a dramatisation or -otion pictura ("filn 
synchronisation”), ualng it for .pacific gaographical «... and 
during apwific time period*. Thar. ar. a va.t nunbor of 
othar poa.ibla uni of a -ingl. arti.tic parfor-anc. which ha. baan 
embodied in the tangible form of a eound recording. I**ua* 
raised in this appeal concern only whether in th. course of 
M**ia Hnlth's dealings with Columbia, sha retained the right 
individually to make and sell coapilation. of her record*! songs 
ysars later, to couple and aell her recorded song, with other 
artiats, and to make adaptations or derivative works from her 
recorded renditions. 

Possessing a bundle of rights, the artist in any particu¬ 
lar transaction for consideration, nay give only a partial right 
to use the protected work in a particular wanner, place or tine, 
or for particular purposes upon such tern, and condition, as nay 
be agreed upon, tee Copyright and literature Property, II Is.. Jur. 
2d 1*2. What ha. bMD assigned in any particular transaction is a 
question of fact, ’each case dapending upon its own nerits snd 
where the right, of the parties ar. to be resolved by l*>llcation. ” 
Id.. 1*1. Cf. House Heport Wo. *4-1471, Wsmber 3. 

0.8. code Cong. 4 Admin. Hew. 545*, M74. scconpanying I. 23, 
(■copyright Act of 1*74”), describing 1104 -Inclusive Hights in 


Copyrighted Works" i 


"Each of the five enumerated rights may be 
subdivided indefinitely and . . . <*ach 
of an exclusive right nay be owned and enforced 

separately.* 








ror perpooo. of ««*»••■ -««• » * •»*“““”» 

lor r, JudgMoti te ■» <~1“< ■■■ —«■< » '“ b * 1 ~‘ 

trocto oittoot rolloooo by d.foedoot on ooy orltlon lo.tru—ot for 

purpooee of th. —• <»•«—*•• •* t " l ” •"** 

01.1... ot 231- ■» Uf‘ «' *•» '*" ““ *—“*’* “ 

.iu, for colueblo OooorO. both lo th. b-loolo, of he. -r~r 
rod for hor loot rocordlo,. .ro oodo poro.nt to oorbol o.troct 
orro.,—. — « IU"! •< “ *-* “** “ l ““* “* ““ 

obi. to produce in dlocooury to dot., ooy oootrocto b.rlM tbo 
olcnoturo of booolo 8 . 1 th oith r— to bor r—lo, porf.r- 
..... co.u-l.-o frooinc of ... — to 01— oot.ld. of 
t. 00 - of ooy lonuttn uritteo --to. » -ndorotondob!.. 

put.tlv. ««.».— «—•* C "* 1 * Ut ’ ** 

„o,h. 11 . 133d dof.hd.ht -it. toot — 

It,,, l. 1.33 for uhlch -» — P*« »”•« •“ 

‘purouoot to . oorbol cootroc. b— bor -»d ■—-*• m ‘* 

cooflrood by h«-ood directly durlo, hi. dopo.lllob. »»»>• 

I» oddlttco, poro,roph 13 of PLlotlff 

— Coeplalht ... 1«1»1 Id-tlfio. HW '-0.010,0 b, •— 

8 . 1 th durlo, bor fl... —..loo. — Colu-1. «—«•• «“ 
colu-1. —' .boot, oho.tb.too co.tr.ct — 1. f.r~ 

. ood Col—bio oooordo. Oopooltloo of Cb.l. olbo.Wol. *» 

1 nt.rpr.tod th. 1— —« of CO— for fl. porlf. 
hi. belief too. ooy rooordo -do -for. th. flro. dot. — •• 
th. cootroet dot. for colu-lo. •—■** “ ’“** 1 

co.troct. only. .Oopooltloo Tr. 0. •”»>- •— *>** ~ “*“* 

for rod by uo> of rt,bt. lo oxtletlo proportlo. 10 th. co.tr-tu.1 
orroncoeooto hot— Colu—lo oocord. ood booolo —ltd. d.p.od. 
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upon the Intent of tho partlos and all th• surrounding clrcu*atancaa 







upon the intent of tho partiea and all tha eurrounding circuaataneaa 
includlnq conduct and atatua of tho partlaa, cuatona and praeticea 
of tha trada, conaldaratlona paid, and analogout prlnclplaa under- 
lylng tranafara of rlghta protactad by fadaral copyright atatutaa. 

In a action to diaaiaa, facta allagad or on tha racord 
*fra« any othar aouroa and all raaaonabla infarancaa therefrom 
muat ba viewed in tha light noat favorable to tha plaintiff.” 

Ettore v. Phllco Talavialon Broadcaating Corp ., 229 F.2d 491, 494 
(3rd cir. 1959) cart. dan. 351 U.i. 926 (1956). In defendants 
nummary judgment notion, plaintiffa* allogo t Iona nuat ba takan aa 
trua, tha racord nuat ba raad in tha light noat favorabla to plain- 
tiffa, and any doubta about conflleta of facta nuat ba raaolvad 
in favor of plaintiffa. 10 Wright • Millar 12716 (1973 od.)i 
Kaufnan v. Solomon, 524 F.2d 501 n. 1 (3rd Cir. 1975) 

Factual Circunatancaa of tha Partiaa and 

uncording Tr anaactlono-- 

Sena of tha circunatancaa allagad in Plaintiffa' Second 
Amended Complaint, noat of which ara undiaputad, include tho fact 
that Baaaia Smith and her huaband had no formal education or 
minimal education, and ware unaophlsticatod in lagal nattera (102A)» 
that Frank Walker aerved ainultaneoualy aa Recording Director for 
Columbia Recorda and aa Baaaia Smith'a manager with rafaranoa to 
her recording relationahipa with Columbia (102A-105Ai aaa alao 
Answers of CBS to Plaintiffa' Xntarrogatorioa, Moa. 7 and 10, (9A)» 
Liner Wotea on Reoord Jacket for "The Baaaia tolth Story - Vol. 1", 
("Baaaia had tho rare good fortune of having a acrupuloualy honeet 
man aa her manager . . . Frank Walker . . .') Newberg Affidavit, 


161A)i that a fiduciary relationahip oxiated between Baaaia and 
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with respect to the ****** 1972f ths effective date 
f lxed before February^ljU fixed after 

of the Copyright protection. In 

that date under fearIn*.. the 

-•^nT"o y f Justloe'pointwi out that, under 
SSKTjOl a. then written, 

•This language tn ^states 

the anti-piracy 15, 1,72 ' • ound 

;ground, ^haj ^V^a) 

cr-“s -4‘v 

srs l .as S5H-ar5S£.“ 

T“r~“o? ;”3ib£u n. »’»• —* 

recordings.* 

_ t h*t section 301(b) be 







„bru.ry H. '«* «“ •«~ t **** 

•aption. 

Th. NMU .dopted thi. 

p.—d 8. 22. Th. of th. 8^“ inq . „ 

would b* to I# * v# .^V orot#ct ion und*r St*t* 1»» 

Sri2TSSSs-"«”-”‘ 

t*ctid by 8t.t. public doMin 

should not .11 into off*ct of th. nw 

in-t-ntly «Pon that th.y .hould 

^ff^y^rS^SuaJL ftO~t Lon..*" 

under th. 8.n.t. . , «nd««nt , «nd « dst. for 

r.viMd cUum (4) to ■••t.bli.h • chos.n 1. 

f w, nr«-«aption to t*k* *ff*ct. Tne 

“fe'rrsrA 

protection to recording*. 

. » clear that nothing con- 

Subsection (c) palce* ci right* or 

SS!V5-»“ 


rro. th. for-log. it »• “ 

d..irou. of .cht..in, . -«—«» «< “* 

,„. ..v.r.i .ft... - uni-fiy .b.ii.»i.. -ff =—”» “» ° 

copyright. Id. l«‘ “••• <»*•> co ' ,, • ‘ ”**' 

"Pr.—ptlon h, ...» -•• Coo.ft.ot -th thi. *l~ti... 

thl. court i. or,- f -opt th. ,.~r.i r.«io~l. of « 
copyright hot th.t uh.fu.r copyright right. - -«i«io h-porty 

right. .O .rtl.t or ..«»o« - -« “ * 

third porty. th. «««« =t -«■»' *“ 

,h. f. hot o-lflo. th. ...—o. of thi. Courf. .«lio« ~ 

in Ettore , *upra. 

Accordingly, by It. .ctlon. in crating co^iUtlon or 

m n^a.4 m smith's recorded individual *ong* 
coUect*d-*ong album* of B*a*i* 8 recor 







lnd -uu. — — — - “ „ 

.«— - ——— “tlT’ 

„.,.——. - 1 —- r:«. 

Mo iM r.oord.0 ..cO <oiw fo, « «« < — 

C UL.« t-U.t to to, .tototototo to.r tototo • 

...««.»,«.«*-*" 1; 

u.f.l, ooop.tltloo -0 «»— tootrto. ldCl»llM “ 

0 ,..o 0 o, -««. .to^toto or toto.ioo «. ■ 

TO tO. ~t«.« tO. root, noc-nr to »~lv. P» 

.,. ood,.put.d. (UttlllK .r. •«« » 

Mot loo ,o. .o-t, —■ - - —- “" r 

c.iuohit «—ty )-—« — “ “ 

. - to. ..toot t« .~t. or. ——. - ” 

tht o-putnt »« ». r.toto. to to -tf 

,„ ,10. ,..OlOOi COlOOOi. Ol..PP~Pt‘t“ a «“•“ 

.ft... — -0.——• 
o, to., O, O.it .1 o,..t- o-.it.tt- .10-.. « lit- 

oto., rocorO oo-.ol.. «• —• —“‘"J” 
to. to, tr.oO. ,.00,0- 0, -.1. -it. - » - 

.,. .ioti—iy -titi- «p —ty *-•-* 

Co)uri»i« on th««« cUlw- 






XXX. 


siomncMT »«««" »“SSWSJSJS* 1 

BESSIE ■mu WBC OTO IWM^ Wt pr- ran«IC*t.LT FOP 

rbcowwd moat ewditiowKjJctiiot^ „ lliiig new 

PVJRPOM* or HigAPPEOfEIATIOW 

RECORD XL 5i*®^£ 0 !12 T iS T ^0PBRTY IWTERiaTS Of 

rnd iKFRiwcmnrr op ina feoprr whatever 

"asss- ^.srs^sss ”««"« 

COLUMBIA BY MMH glgL. 


In or .bout IM1. colu-bf W^ord. r.l ~~4 *«* l °"« 

t w .t. apiith' a racorda aa part of 
playing high fldallty albua. of 8 - 

"The Baaaia Saith Btory in four 
tha Goldan Bra Beriea. entitled The 

In !«• >*” «•“■“* “°“ 4 * "** , 

Li. i— - — —; 

0ntr 1971 album "••••!• Smitn/ 

Baaaia Smith. Tha Unar notaa for tha 

M, y woman'a Blue." atataa in part. 


"With tha •* c# P t J on ®!.t^i"tt*CoiuI»bia'. rp ^^“ n 
uaabla -“1 *•**« «tl^to J. tM from ttwr 

arsas ToU --5- as? 
ss&8S?i«Gws. , s» , sr- 

generally reduced or •* ^ by Columbia engineer 

of a new p ro cea«, d«veloped vy^ lnvo i V ea the 
Larry-Hillar. n Ih^ v ^ . g -- g > othor pur|»oeo. 


* J . 7 " * 

um of aqulpmont 

___a. aw\af I 



oont.nd tt.t U- ~U» «~ Ml — “ 

tn. .U nnlnetionn tut -r- “ *** l, "‘ 

— »I~- — — «“ —' “* ““'““I 

n... «. U»ln rncordnd **.1 •>““* W 

or .oho, tho o~ .1 —•>*•«“* nnd oc«vo «»!««•. *«’ ° th " 

d..l,~n «« cr..» • -nw- '“~ 4 “* ° * 
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recording, a-de by ral.tiv.ly prlaltiva aaana. In Edition, 
plaintiff, contend that tha electronic re-recording of aoo. of 
,ne election, uaad tot the 1 * 70 - 1*71 r.-l.awo* war. of fair or 








In addition. 


recording* mad. by relatively primitive means, 
plaintiff* contend that th# electronic r*-recording of *o«. of 
the selection* «*^ for th. 1*70-1*72 ra-i**ua* "re of fair or 
inferior quality. Mc.u.. Columbia «. unabla to obtain battar 
quality pre**ing*. Thalr inclu.ion in a co^rahan.iv. collection 
of Be**ie Smi th racording. -ight be adalr.ble fro. th. per.p~tiv. 
of a record collector, but thay undoubtedly c<*prci.e th. quality 
of the performance of M..i. 8.1th and cannot properly be ra¬ 
ided without at least obtaining th. consent of har hair*. Cf. 
Heilman v. MU. 583 r.2d 373. 377 (7th Cir. 1*78) cart. dan. 

99 S.Ct. 1499 (1979). 

Describing th. improved techniques for the 1*70-1*72 
Bessie Smith project in coeq>ariaon to the techniques used for the 
1**1 four record album rai.su.., Columbia recoil... th. Mrli.r 
considerable alteration of th. recorded signal, in th. 1*51 mxiM 
and ha. ali.in.tad as .uch as poasibl. such gimieke fro. th. 
more recent sari... Thu. in th. linar not., for th. racant slbu. 
-Bessie Smith/Bspty Md Bluas*. it is Statadi 


"every effort has been «ade to obtain the 

bast possible pressings of the 
dings and to nini.is* surface noise without 
affecting the sound of th* performance. Owr 
a period of a year, more than 300 sides, from 
23 *^ 1 ffarant sources, have bean transfettad^ 
tap* and meticulously processed throughanew 

system developed by Columbia 

Hiliar during th. early stage* of th i.project. 




sltur 


Such q 

•t«r«o wtri 


purity * 




foi 














r_ cAttii different pr.e.inga fro« 

«»1* -sk *? sr 

on. satisfactory ' ^'"Su'toJlntain 

thoa. ««ort.. IthMgJJ *2/5£jttag. 

an .van quality throughout. condition 

war. not obt.in.bl. in batter than fair ovwl> 

.-j aithouah th«lr sound hi* u—n viiyiy 

SJ^£rtsss ss» 

ticily altering the characteristic. of the r. 
coxded signal^ (n>phJ ,,i, added)) 

It i. clear that th. use of dilution and oct.v. filt.r. and 
. uch gimmicks a. th. Edition of echo. eerc« to *con.id.r.bly alter 
the records algnal’ and the to r.ca.t, tr.n.fon. or adapt th. 
original aound. of B.»i. Smith recording. for purpoe. of th. 

1951 album erlea, P«t of which wa. incorporate in th. 1970-72 
aeri... Such resting or adapting wa. mor. than ju.t a mchanic.l 
proc.aa, .nd con.tituf. a -d.riv.tiv. work* within th. caning 
of copyright 1*. Be 17 U.S.C. 1101. Crivativ. work. ar. 
di.tingui.habl. from ccmpil.d work. (17 O.S.C. 81101. 103) though 
they may ovarlap. m any .v.nt, th. pr^ar.^on of a d.rlv.tiv. 
work baaed on a pr.-eul.tin, work, la r.cognlcd a. a ..P«.t. 
.xclu.lv. right of a copyright owiar (— 17 U.8.C. |1©«<2)) and 
any unauthor lie ue of auch pr.-eui.tlng work not othewia. in 

th. public docin, l. an lnfringeent. 

Moreover , the .ub.tantl.l alteration of th. recorded 
aound. of Beat. Smith 1 , rendition, in auch r.cording., crv. to 
aU.repr.cnt th. arti.tic work of Bea.i. Smith, and poor quality 
of election, r.l.a.ed, may crv. to di.p.r.C her prof.a.ional 
reputation. «*g.rdl... of what right. Columbia cy have obtained 
in connection with contractual arr.ngent. for the original 
recording., it i. a.ttl.d at common law that an artl.t ha. a right 







to control tha artiatlc mtagrlty of tho parformnca of an 
artist fro. any .ub.t«,tl.l alt«.tlon or 1 arapr~.nt.tlon. 

cim . v. —.aroadcaatlng goft., 1« »• 56 (2Bd 

Cir. 1976) (aubatantial aditing of tal.vi.ion progra. axc^a th. 
.pacific purpoa. of parla.ion to ua. • copyright* "ript In th. 
production of a dariv.tiv. uork). Sssni v. ««£*.. !*• F.2d 595 
(2nd Cir. 1952) (aubatantial cutting of original .uaical tfork 
con.tituta. larapraaantation undar contract la.), EI2HU *• 

na^laal aroadcaatlng.. Co - » 2« *«PP- < D * ■— » 3 ’» (unf * ir 

compatition th~ry>. Bafor. a court mmy r.ach a datorlnation 
concarning .ub.tanti.l alt.r.tion of an original parfo«anca. th. 
court .hould co«>.r. both varaiona. and r.caiv. uhat.var avid.nc. 
i. offarad concarning th. aubatantiality of th. diffarancaa. 

Glia™, aupra» 0«n.. aupra. On thi. ground of aubatantial alt.ra- 
tion of originally r.oord.d randitlona of ■aaai. 9.1th, with 
reapect to r.-i.auad r.cord albu~ by daf.ndant, plaintiff, hav. 
atatad a c.ua. of action for ^.appropriation, unfair c«*patltion 
and ralatad doctrinaa. Daf.ndanf. Notion to Dial.. or for 
Sunanary Judg~nt ... arron.ou.ly grants ponding daralop^nt of th. 

facts supporting thtit clsi»s« 

In light of foragoing. plaintiff. ha*, at.tad o.uaa. of 

action and ar. antitlad to partial ry jud^nt undar unfair 

ccwpatUiaa. «i.appropriation. oo*on laa copyright and ralatad 
4 «uM»h.. an aavaral tenant and diatlnatlya ground., «*••• «• 
uoganUy di.MM.aad id ***** * M 

rtMMaw, »• im * *** t,# 11,4,1 

I* IHUUI. »«»•» MS MW 

Uaaa", Id «» IMl f* *W*** mn > *•" dddli** M 
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O. Hodanhauaan, “Protactlon of Uaighborin, Right.*, Id at 1S6 


hanaiv, articl. by J. Ma*™" • *Parfora.nc. 








-Prouotlon of boldbborln, «Hhf. M « !»«• 

SM oloo tho rooont oonpr.hon.ioo orticlo by J. w f* r,on “ nc 

n„ht. in Sound ucordlno*'. 51 1»«. 42 *• di4trict 

«*»,, or rad In O.nnlln, ~f.nd.nf. Motion to tb. c-pUi»« 

or in rh. nlr.rn.U~ for M—1 " “ —•* “* 

tl , h , 1. coont «... -nd unf.lr -.«» •“> »“*- “ 

coon, IV. Th. dl.rrlo, coor, form., nr.nd l. -«»*»> 
cro.. notion for p.rtl.1 —»» 1 -dd-n, " “ “““ CU1 “' 


iv. cowr v op • K »» II> ,S 5 ™L 1 ?lSij;i 0 JJSTto! T or 

, mug cnvu » nCT.cmra. «££E^ T LI „«,» 
PROPERTY IMTKRISTSIN J^*™*.*^ 

AMD PUBLIC ITY RIGHTS <* RESSIE^WITgj- 


I, 1. ..11 nottlod that u» non, o1 publicity of .n 

nn. pncunl.ry -Mb «- ->.« *** * * 11 ‘ “'° t “ ” 

protoot 1,. ..loo 'to. nlworoptlotlon. Hocblnl .. SorlHt 

.ronctln, Co .. .5 s.ct. «» »*”>• »«'«" b.bo,.ur l» 

,. --cn.wlno do. , M •« M «*• 1 ””' 

tr.cto.l .rrn.o-.nt. •" oo~.,»l»0 tb. ,..n« of 

dl.ln, non,, iron .n O.U., » • -"doc.r, .«* r.,bt. 
olth tho - «—*. »*« «< "d»lcl,V. » — 4 

Con temp. Prob* 203 (1334). 

in coon,. Ill -nd N. pl.WUff. h.« oh.U«0* «» 
authority of colu-1. ~oord. to ~-U~ 

1 „ vorlooo ion, pUylno »d d.rlo.,1- -bo-. «1«»«‘ *•» * 

o, th. holt, of —-I. *U«h .nd without p.y-»« th—for. «« 
pl.mt.ff. provnll, «hon d.f.nd.n, oil. h. bnld to h... -InnPPto- 
pri.t— th.M v*lu*bl. prop, r «y rl.ht. of tb. bnlf of —U 
.„d .11 of ouch .lbuo. .111 b. onnotborl.nd In «hol. or In port, 
.. ouch .. If colu~l. nnl plr.tod tn.. ...y fr« tb. po.no.nlon 








of u» -tint. » -OIK-.. «»« t* - •' - ltV ‘ 

Ut.nn... ' lth r ~° rl 

„b—. coiwtttotnn . furthnr 

property rlshte of the heir* of Beeeie Smith. On the bee • o 

coon. v »t. -«* • — »' *«“» ■ 1 “ Wr “' 

ptllUM .< P^UOKY tl,ht. —— »■*»• “* 

Motion to «*• “•»« “ orronMoo.ly 








III. COMCLOSXOH 

.< .» <or«ol«. ““ ““ 

«*, ,~u„ =...—•■ — - — - amUU '“ 

M ravaried to Count* XXX 

UMn .ti~w •—*» “ " ... 

»«■>». — «■*»“”*• — “•* ’ u1 * 14 
for —1 —. **->' “ “ — —“ " ’ 
„ 10 , U- district court.. «-r~< 

—«i— -—- ~ “ ;*;r 

lM cum r—— f «•*•* for •« - — 


dispute. 


Rupeetfully submitted. 


of Counaalt 

Lloyd Ztn« Rowick 
6th Floor 

1529 Walnut »**••* 

Phi ladalphia# FA 19102 


(215) 553-0600 

Attorney for PUintlff-AppolUnt. 


- 3* - 






,, Harbort >. Mr.W o.rtlfy that 00,1.. ol 

th. ItUl (or WU~« -ol JOIOI «M»n01«, »*• 

u pon CO _ _ for «».*»<.. «or,o .1111— **>»lr.. 

Packord Klldln,. MUM|*U. ,M ° J ' W 

hand delivary, on July 1 ’ 7 ** 
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STATEMENT OF ISSUES PRESENTED 

1 . Did not the district court correctly di«ii*« 

Count It! of tho socond —oO.d Cl.int bac.ua. It Ml. to 
utot* a clain baaad on infringanant of any connon law c py 
right." In aong. p.rfor~d by 

2 . Did not tho di.tr let court corractly antar )udg- 
„„t for daf.nd.nt. on all clain. for all.** ni.wropn.tion 
of Baaai. with'. purports -artinttc proparty Intacta- in 

tr.a aong. ah. r.oordad bac.ua. (a) •• • “<•“> «' •«“ 1 "- 
B... 1 . saith bad no proparty intaraat. in tn. epilation, for- 

„.t or tachnology of bar r.cordin* and (b. aucb oUlm ar. 

barred by the atatute of limitation*? 

3 . Did not the district court correctly diamia* the 
cl.,., for allagad ni.appropri.tion of —ai. snitb'a -right of 
publicity- bac.ua. (a) C.lu-,1. did not aiaapproprlat. aucb 

right, a. a .attar of U» <»> ol,i “ “* M “* 

applicable atatute of limitation*? 







procadural HUtory : 

J.C1 OHi Jt.. filed the original co—laint in tm. 
action on June 24. .474. —t C.s *. and Cl-i. McorOa. 

,„c. (collectively referred to a. -c.lo-.U-l. -d «■»“" "“ 1 ‘- 
,nc. That co—laint ...erfd th.t def.ndanM InBin-d the fed- 

acal copyright prouction .neg-lf «•*«•* by b-eU tor 

approainataiy forty eong. aha both co—o.ad and racordod batwoon 
2,24 and 1454. C.lo-i. filed • «*ion « di~i.. •» th. groo- 
that plaintiff filed to all- o-erehip of th. copyright. and 

renewal* purportedly infringed. 

on October 1, 1475, Jock 0.0, Jr.. flUd - a— ndod 

cc—laint addin, Will- ■>• »“*•• M ““ cut ° r “““ 

o, J.ci Gee, Sr.. a. p.rt, plaintiff. The flr.t «ndad — 
plaint alleged that th. e.tet. of deck Sr., o—d the re- 

neoal c.py.lghu, and added a cl.i. baaed on onf.ir co-etition. 
on October 21. 1.75, follovin, • -tUe-nt. plaintiff. di-U- 
ed ..th prejodic. their ection eg.lnat t-r... —to. mo¬ 
on Hove—er 24. 1474. plaintiff filed • 
ed co— laint (her.altar referred to a. -the co-l.infl in five 
count., count I contain, a cieil right, cl— be— on .2 n.S.C. 

Plaintiff, all.,, that Colu-i. dl.ori-n.Md ag.inet 
Clack perfofer. in th. 1420'a — UlO'a and, .. . fault, any 
contract, ent.r.d into bet—n be.ai. S.ith — Colu-i. ar. in¬ 
valid. cunt 1. ...art. that the a- contrecM ar. invalid a. 







. «.ttar of .Ut. contract law. Count 111 contains tha copy- 
rlfht claiu a.a.rtad in tb. original and first a-ndad com¬ 
plaints. Count IV allagea .^appropriation of Bassi. Snith’s 
purported -artistic proparty rights- in tbs song, sha recorded 
for Columbia. Count V contain. .UiLr allegation, rag.rdin, 

Bessie S.ith’s purported "publicity rights." 

In an exhaustive opinion dated March 7, 1*79, the 

Honorkbl. Edu.rd McMr Mid tMt Colurti. “ 

)u d,ent on ..on ol tM flu. count,, o.tMr Me... tM count 
( .,Ud to .ft. . cut. upon unton talt.f could M ,M»t.d or 

. .u~ry jud^nt ... .pproptt.t. TCI. W.l 

a. dt.trtct court', holding ulU r..I«ct « count, in. I* 

.„d V. Pl.tnttft. Mu. not cMlUned on .pp..l tM dt.trtct 
court's disnissal of Counts 1 and 11. 

nt of Fact*: 

From 1923 through 1933. Bessie Snith, a pro^nent 
puck .ong.tr.... r.cored .ppro.tft.l, 1.0 .on,, tor coluet., 
6...,. Smith did not rocotd lor »y otMr r.cord co».ny. Of 
to... 1.0 .on,., 15. ft. r.l....d Mfor. Mr do.tl. on sopt— 

Mr 1., 1,37, ColunCr. p.ld M..1. Ml to . 1~ * 11 

pur ou. ol tMM .one (C««l.tnt 1, ,-10l 100.-10U), 3oPn 
Hunond . .no ».. Pu«n .ctr.ul, tnunlvud rn tM rucordin, rndu.tr, 
.me. tM Ut. 1,20'u .nd uho ... p.rtloul.rl, rnftu.fd in tM 
puck purfomur. of th.t urk, f.tlft.d tMt th. f.~ CnluMr. 
p.rd 0...U MitP .or. ".nythin. Put .MU," CTr. ul 







Mposition .t «1-Ml *• * 

p.,,ul.r ... ow...d «. C1...1M1) «ti»“ «““• *“* “• 

„.t n«v.r r«c«iv«d toy.nt.. th.it r.crtl«.. («• •» 

Hammond Deposition at 27-28, 41Sa-416a) 

PieAmtiff. admit that ledger .h«u fro. Columhi.’* 

.ccount hoot, for th. I-.' 1»» “ »» ”«“* “* 

«« b«WMn d-hl. «» • •*» *“**• 

I1( *. 1 M; 10..). Th. Lift .h~t. confih — 

trios of the following: 

(a) the new of the eong, 

(b) the date on which the eong wee recorded, 

( c) the matrix ( easter record) mmber: 

(d) the date the eong we. -O.K.’d- (i^ -ecc.pt.d-) 

by Columbia; 

(•) th. date and amount of payment to Bessie Smith, 

(f) th. -month listed* (in th. record catalogue), 

(g) the commencement and expiration date, of the 
contract pursuant to which th. song, Iff* were recorded, 

(h) the number of songs to be recorded pursuant to 

the contract, 

. j. Smith for each song, 

(i) the fee to be paid Bessie 

(j) th. renewal option for the contract, 

lb) the date notice of renewal we. required to be 

sunt: and 


(X) 


additional -remarks." (150a-157a) 







colurt.1. produced. .or. than '<■«» 
fact, unea.cutad copia. of -lxclu.lv. Utut'l n,t 

Agie—nt." datad January 22. 1*». *» lU »”• “* 

1930. (39a-39a) Paragraph 20(a) of tha 1926 agre.mant .ter. 

to an aarliar agr—nt b.t.a.n Cml-L «- —- l * S *‘“ d *“ a 
December 22. 1923. In th. 1950'a. th. col—i. archie room ... 
floodaO. (tr. Of Hammond Dopo.ition at 67, 635a). John Hn-ond 
i..tified that ho had oh.arv.d th. original, of th... contract, 
in Columbia', ftla. end that aach confined ha..t. snltli'a aigna- 
tura. (Tr. of Hai-ond Dapoaitton at 22-25, 610.-.13.I 

The 1930 contract, which anpirad on duguat 11. Mi. 
... not ranawad h, Col-i. b—uf It l.ch.d f-rthar ra.ourca. 

to pay b~.i. Snith. Indaad, Col«*>i. ... '« « ““ 

(Tr . of Haaaond Dapo.itlon at 0. 57, 396a. 445.) In 
1933 , John Hauaond par.u.drt ColubM. to ia.ua four additional 
oea.i. 8.1th recording., although John H—ond hinaalf paid 
0 ... 1 . s.ith a flat fee for ••=» "Cording hacaua. "Coli-bl. 
had no money.■ (Tr. of Hammond oapoaition at 98, 465.) Hr- 
Hammond ... not —loyad by or afflli.Md .1th Colu*,i. at 
that tine. Id. 

Under tha recording contract, generally in u.a in tha 
1920'. and 1930-a, tha racord company r.aarvad all nachanic.l 
reproduction right, on phonograph racord.. According to John 
HaMBond. tha racord conp.nia. war. careful to ra.arv. right, 
regarding .tudio recording.. A*cord conp.nia. have rai..ued 
thou.and. of old 78 rpa recording, on long-playing 33-1/3 rpm 






albums, and the que.tion of the companies- right to rei..ue 
singles st . different speed on e long-playing album "he. never 
even come up." (Tr. of Hammond Deposition at 60-61; 449a-460a) 

On Hay 9. 1952. Jack Gee. 8r., allegedly the hu.band 

of Bessie Smith, .old to Empr... Mu.ic. Inc.. 

"any and all copyright, and r«n«wl. of copyxi|ht« 

the l.p«cified] - 

right to ..cure in the name or tmpree* 
right, therein that Gee. hi. heir. . . . may at 
time be entitled to." 

(Exhibit B to Columbia’. H«orandu. of Lav in Support of Motion 
to Di.ni>. or for Summary Jud^nt. Second supplemental Af¬ 
fidavit of Herbert B. Hewberg 1 5; 270.) On October 7. 1975, 
jack Gee. Jr., allegedly the adoptive .on of Jack Gee, Sr., and 
Bessie smith, entered into an a,r.e~nt with **r... Mu.ic. Inc. 
by which he ...igned any and all right, of rental or extenaion 
of copyright, he may have had in all of Be..i. Smith*, -u.ic.l 
composition.. (Exhibit A to Colu*»i.-. Memorandum of Law in 
support of Motion to Di.mi.. or for Su*.ry Judgment, Second 
supplemental Affidavit of Herbert ». H.wberg 1 7, 270.-271.) A 
sene, of mechwuc.l lic.n... covering the .ong. that are the 
subject of th... agreements were i..u.d by Empr... Mu.ic, Inc. 
to Columbia. (Affidavit of Harold Orenatein attached to Colum¬ 
bia-. Memorandum of Law in Support of Motion to Diami.e or for 
Summery Judgment) 

in 1951. Columbia i.eued four record, reproduced at a 
speed of 33-1/3 rp- containing 48 .ong. performed by Be..ie Smith. 







Between 1970 end 1972. Colu*i. "I.-* ten 33-1/3 rp. record, 
containing th. .ntir. 160 recording, which B...i« Smith h.d p-r- 
fo «d for Columbia. (Co^Uint 1 42, *n.w.r. to Fl.intiff 
second Set of Interrogatories; ll»a-119a, 2S2e) letween 1956 
end 1972, Colu*>i. i..u.d nine record, which contained on. or 
.ore Beeaie Smith recording, together with tho.e of other art- 
i.ta. Only two of the.e record, were i-ued after 1965. (De¬ 
fendant.- hn.wer. to Plaintiff Second set of Int.rrog.tori..; 
234.-245.) in issuing th... record., Columbia took adv^t.g. 
of the then current technology in order to attain ae 
recreation of Be..i. Smith', perform^.. a. pcible. (Liner, 
"Bessie Smith - The World'. Or.ate.t Blue. Singer"; 170.) 

Both John Ha-ond and Chri.ti.rn Alb.rt.on, the author of the 
1,72 biography B^sie. testified that th. 1970 release were 
great technological .chl.v—nf and recreated the .ound of the 
original Be..i. Smith recording.. (Tr. of Ha-ond Depo.ition 
at 256, Tr. of hlb.rt.on Depo.ition at 26; 642a. 655.) 

Columbia used Be..i. Smith', name and liken... on it. 
record, of Be..ie Smith .on,.. There i. no evidence that 
Columbia used the name or liken... of Be..i. Smith for any 
commercial purpo.e except th. Potion of the record.. 
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THE DISTRICT £2J*?nSf5lHT L BECAUSE S IT > 

gK ff&R SK“iS “S“S- 

frimcement or ^ 1 t «^”’ p ^S TED 

"COMMON LAW COPYRIGHTS" IN SONGS 
PERFORMED BY BESSIE SMITH,--- 


Plaintiff, .tat. that thay "hav. appealed th. di.mis- 
ial of Count III insofar a. the co«on law copyright right, of 
Bessie s.ith a. a performing *rtist (in contrast to right, a. 
a song composer ) are involved." Brief for Appellant, at 6 (em¬ 
phasis in original). However, it i. clear that Count III re¬ 
late. only to alleged infrindent of Bessie Smith's copyright. 
U songs she authored and composed. Thus, it is not surprising 
that plaintiffs' brief fails to discus, th. doctrine of co«on 
law copyright or erplain hov it pertain, to Cou nt III . 

count III. entitled "COPYRIGHT INFRIHGEMEOT," state. 


in partinant part: 


"36. By raason of dafondants' ac¬ 
tions as aforasaid, dafondants haya pro- 
duced numerous recordings 

as 

SO. 

"J7. By such actions, defendants 

hav. infringed the cop^rightsof Ms.i. 
Smith and har hairs... 11 (U"a, aapnasis 
suppliad) 


That th. district court interpreted Count III a. limited to 
song, composed by Bessie Smith is made clear by the court's 






, t .t—»t of tb. dlH.t.nc. b.w~b cunt II. u»d cunt IV: -«nd 
in con trust to Count III (vlucb ifiM 

i„ uon,u couponed). Count IV 1. b...U on right. ullu^dly <*" 

tninud by virtu, of Sbith'4 urtl.tlc porfor-c..." HUP 

opinion ut 74; 144.) ludoud. th. ori,in.l co*>l.int in thi. uc- 
tion. th. pruducuuuor to pent Count III. utfwMd to o»u~r- 
•tu. by uxMbit, tb. forty copyrigbed uong. ct-pon-l by 

Smith. 

It it cl.tr that th. district court correctly di.mi.aed 
count III. First, dt.pit. representation. to tht di.trict court 
thtt pertinent information would be forthcoming. neither of the 
two amended co*>l.int. identified by title a .ingle .ong -ubject 
to th. copyright claim. Hor.ov.r, plaintiff. fill* to allege 
(1) the registration of any .ong .ubject to thi. claim, (2) their 
owner.hip of the copyright, and (3) when and how defendant, in¬ 
fringed the copyright.- A. a re.ult, the di.trict court held 
that Count III not only failed to .tate a claim upon which relief 
can b. granted, but did not ..ti.fy the liberal requirement. of 
notice pleading embodied in Rule 8 of the Federal Rule, of Civil 

Procedurt. 

Second, a. an alternative holding, the di.trict court 
granted .umm.ry judgment to Columbia on the ba.i. of the 1952 
a.aignment by Jack Gee. Sr., to Empr... Hu.ic, Inc., and the 1975 
•alignment by Jack Gee. Jr., to Empr... Hu.ic, Inc. By r.a.on of 
these assignment., plaintiff, had conveyed whatever pre.ent and 






future copyrights they may h.v. had in song. composed by Bes.i. 

Smith. _ 

Although Count Ill contains no language that suggests 

. .1.1. b...d on co-on l.u copyrlpht. tb. dl.trict court n.t.O 

out pl.lctlft.' nonorond* .ppffd to uk. ouch • cLU. Tb. 

court hold thnt .ucb . cl.l. ~t .1.0 b. dl»l...d b«.u.. 

pl.lntlff. did not plfd tb. -offry to .ft. . o.u.. 

of .ction for c«pyrl,bt infri.w-.nt. sj. slip opinion .t 70 

MS.. *.1». bouov.r, tb. dl.trict court prop.rly ll»ifd 

con.ld.rutlon to .on,. c«.~d by Mill s»!tb. tflntlff. 

h.v. not .pp..l.d «y of tb. dl.trict court', conclu.lon. .itb 

respect to Bessie Seith's rights as a composer. . 

In any event, it appear, that plaintiff, intend noth- 

mg -or. by their indiscriminate us. of the ter. "co«on law 
copyright" than to add another label to describe th. conduct 
complained of in Count IV. Me discussion, infra- Plaintiff, 
imply that common law copyright is a state law doctrine pro¬ 
tecting an artist’s interest, in hi. performs... S*e Brief 
for Appe11ants at 13. These state law doctrine, are the sub¬ 
let of Count IV. Thua. under their own definition. Count III 
was unnecessary and duplicative with respect to th. issues pre¬ 


served on appMl* 






II. THE DISTRICT COURT CORRECTLY DIS¬ 
MISSED COUNT IV OF THE COMPLAINT 

ALLEGING IMSAPPROPRIATION OF 

BESSIE SMITH'S PURPORTED”ART1ST 1 C 
PROPERTY INTERESTS" IN THE SONGS 
SHE RECORDED FOR COLUMBIA AND FOR 
WHICH SHE W AS PAID--- 


It la undi.putad that Columbia paid Baaaia Smith a 
flat fae for racording .ong. batwen 1923 and 1933. Plaintiff, 
contand. howavar. that Baa.i. Smith r.tainad proparty intara.t. 
rn th. parformanca. «*odi.d in th. original 78 rp. ain,l. 
racord. which hava baan miaappropriatad by plaintiff.. Spaci- 
f icily, plaintiff. a...rt that ColuSi. violate M* Smith', 
right, in thra. way.: (1) by ro-racording tha original par- 
formanca. and i..uing long-playing album, of compo.ition. .ung 
by Baaaia Smith; (2) by i-.uing album- containing on. or two 
Baaaia Smith racording. in conjunction with the. of othar art- 
i.t., and (3) by u.ing c.rtain anginaaring tachniqua. in pro¬ 
ducing thaaa album.. Tha complaint dc. not alW «y mi.ap- 
propriation ba.ad on th. ieuanc of album, containing parfor- 
manca. by Ba..i. Smith and othar.. Tharafora. thi. gua.tion 

not addracad by th. di.trict court. 

It i. important at th. out.at to clarify what i. not 

involvad in thi. app«l• 'i™*- thar. i. no i..u. r.g.rding 

«ny right. Baa.i. Smith may hava po.....ad a. tha author of ap¬ 
proximate forty .on,.- Moraovar. plaintiff, admit that B...i. 
smith', parfor.ee. war. not copyright*!, whan th. racording. 
».d. cannot now ba copyrights and ar. not .ubjact to pro- 
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taction under aft. la. altar fatter, ». 2047 ' ,rl * ( f " 

pallanta at 39. I»ua, daapit. plalMlff.' "Paotad r.I.r««.. 
to recent ravl.loo. of th. fadaral copyright lac. the. 
uta. ar. cepl.tal, lrr.lav.ht in datarminin, th. i.auo. ba.orr 
thi. court. 1 whatever right. Madia s.ith po......d In bar par- 

lonaancaa recorded by Colebl. had to va.t bateau 

1,23 and 1933 • Ihua. th. dl.trlot court', conclu.ion that 
-count IV auat In It. entirety depend on at.t. la." HUP <*' 

inion at 75 ; 350 *) is unassailable. 

saend. that. CM M no data that coluMl. 1. ellty 

of -racord piracy* - th. un.uthorl.ad MChMlc.l r.production 
a performance and it. auh.*p»nt a.l. to th. p-pilc »«!- 
oual,. coluabia lawfully r.produed by aMhanlc.l — e •— l * 
saith'a performance. Th. 1 ..C bar. 1 . .hat ua. ColuMl. la 
permitted to mat. of th. machMlc.l reproduction, of .one P«r- 
formad by Ma.i. Mltb for a <- racord piracy daci.lon. 

Citad b, plaintiff, bav. nothin, at all to do .tth thl. cca. 

Plaintiff*’ s#«in9 rslianc# on fs<*«al statutory 
pnncipla. and l#«islativ. history ssrvs. only to confus. what 


in his Suppl 
tiffs stat#d: 


,ntal Affidavit ( 267 a). counssl for plain- 


-2. Until th# Sound **cordin| Act of 

i*cd ffssr Bffiw 

no^ahla^to^ba^copyriahtad^undar^fadaral 

iaw bmloxm r#bruary 15,1971, any prop 
Irtw rights of psrformsrs in sound r#- 
_ rdmas wss #fford#d undar th# common 
law of*copyright and rolatsd th#oriss in 
th# various stat#s. 
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.«ti.ll, . .tt»l,ht,ocu.rO c... tt. ** te * 

curt i. »».. .. • -«.r .« .«« Un. C01-.1. **«- 
w ri*M o, M..1. Wit. in coovurtinp « -M “~ rt * 

..to »-!/> fP* !»,-pl.ylnP “* d °“ 

U. court ».t a. M.I* —»« cUl “ “• b “ trf 

by the statute of limitetione. 

pl.intl,!. . 1.0 .MoMr.ct.rii. tM t.l.tloMhlp M- 

M -• - — ,ui " ti “* 40 “* rrr 

-M. mmI. ~tt « «“ —“ —• “* ’ 

IMS. HP •« *•«“«* “ * ... 

coort. plaintiff. -outfit to MV. tM.. contt.ot. 

„ diocci.in.tocy 0 . 0.1 . <.0.1.1 «»“ “•“* ** 

..0 o»0.i .1.1. contr.ct Mu o. tt. o< *•«* ° 

noocl.1, oot, ..0 uncoMcloMbility. PL1».1«. »*v. *>" 

p.,1.0 a. Ol.tllct court'. 1.M..1 to l.v.U0.t. tM 

C ot contioo. tMU .«..« to 0..C11P. tM.. in * 

..™.i that unf.lily loplL. «Mt cloMl. M< 

Bessie Smith. 

,oi m.11 plaintiff, co.tmu.il, t.f.r to tM 
„.unt. p.10 M..1. Mitt ■■ " 

.ccorOin, to John «MnO. —■ “““ *“ 

p .„..t.o, (Tr. of —« OttMlttM « «*«' “ 

DocomMt 1,21 ttroutf, S.pt.M.t 1««. ColuMl. ..M Mtt "i 

,200 P.1 -on, (MOO Ml «*l' SS* C0WUlnt ’ 

„32, tM VlctOi T.Uin, MChiM «««., PMO -MoO MUM'. 
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hwMO. Inc." 0»0 "tor ~ob rooordio,.- W rt„ v. am 

.itttin. '“=■■ " 433 ' 434, "* *' . 

(l „„. px.utiff. .1.0 0«P "" «- »*‘ a *“ 414 ’ ,h4 " *“ 

„.d. hot last r.cordin,. tor Col-bl. i» 1»>- “* *“' 

nonic condition, in 1933 ».d d.Mri.r.t.d Iron tho.. 
in tb. 1920 1 .■ Ihl. ... ..p~l.U» tm. i» O- <=••• “ 1 '"‘ 

0,.. .hioh b.d r.c.ntly b..n in TO. -ount. p.ld 

....i. S-ith in 1921 .r. not r„r...»t.ti». ot tb. t»-y.« 
profea.ional r.l.tion.hip b.t««n th. parti... 

Plaintiff, alao »ak. nuch of th. fact that B...i. 

snith'. contr.ct. pro.id.0 only tor tl.t Mb. Thi. 1. 
surprising. M points out by Job. H«-ond. r.corpln, .rti.t. 

0 , popol.t .on,, in tb. 1920* . .bd 1930' . .ln».t JUSSI: r.c.iv.d 
roy.lti... (tr. ot H-ond 0.po.ltl.n « 27-20; .13-410.1 
pl.intitt.' di.cos.ion of contr.ct. -ploy.d in 1979 .dd. noth¬ 
in, to . c... involving contr.ct. .nfr.d into nor. tb» fi" 
d.c.d«. .,o. Tb. f.ct 1. th.t MU »lth not tr..t.d 

unfairly. 

Plaintiff, cannot di.put. th. fact that Mil* Snith 
did not r...rv. any of th. right. th.y a.k thi. Court to in- 
ply in h.r fhalf -or. than 40 y..r. affr h.r d.ath. Mo 
Mount of hyp.rbol. r.,.rding h...i. snith 4 . .uppo..d lack of 


„ _.ua testified that a racord company might 

Mr. Hammond also taatirxaa pmrformanca, to 

M*»^.r: “ «. t P .crddldnot r U. tb. con. 

s*ir»o 6 n y .*t , ;siK.r3s;i-ur.r‘“ 







sophistication datracf fee. th. fact that Mania Saith could 
hava. but Cid not. r.a.rv. to har.alf and hat halt, tna right 
to control tn. p.ch.gin, and fcbnolog, oi bar recording.. it 
is against this b.chgr.und that th. Court au.t d.t.rain. uh.thar 
to laply a negative covan.nt that pr.clud.d ColuMl. fro. con- 
verting the original recording* to albu* form. 

. _ of stmt* La%## Baaaia Saith 

A " Had No Property Intereata in the Conpi- 
iSioS. rector Technology of Her 
Recording* --■---- 

1 Pennsylvania'* Choice of Lav 
Rule* Require Application of 
***** Yor* Lav. -- 

Plaintiff* do not addre.* the choice of lav i**ue. 
plaintiffs' brlaf ralia. on princtpla. BlaanM fro. th. f.d.r.1 
copyright laua. non. of uhich afford, any protaction to ...si. 
saitn's intaraat tn bar ..cording and on c<—.n la- principla. 
.. .all. Houavar. it i. cla.r that th. subatantiv. ia.ua. of 
this c... aunt b. daerdad undar aff lau. It 1. agu.Uy =10*' 
that that. ar. only too possibly lnt.rs.tad jurisdiction, 
pannsylvanla. .bar. M..i. saith -» <b-icil.d (S.cond suppla- 
aantal affldault of Mrbart B. Hauborg; HMI. and «•« *<“*• 
Ohara coluMia i. incorpor.tad and Minfin, if principal place 

o, business. Ohara "M.. a.d. all of bar racordin,.- and 

ohara -.hafv.r contract, and negotiation, fat. saith aay h.«. 
had in connaction uith har contract arr.ng.Mnte- fob placa. 
(Plaintiffs' supplanantal naMrandu. of f« in Support of Cross 
notion for suaaary Indent ci in Cppo.itl«i f notion of CBS. 






me. to Dl«i- Plaintiff.' Co^Uint or For Sumary »*** 

. t 7) The district court, finding that plaintiffs- claim, 
failed under the la* of either swat., did not determine the 

conflicts question. 

A federal court sitting in a diversity case must ap¬ 
ply the choice of la* rule, of the forum state. Klaxon 
stentor Electro manufacturing Cg^. 313 U.S. 48- (1941). 
sylvania -'loon, to the U* of the place with the most signifi¬ 
cant relationship to the parties and the transaction...- HSViU. 

rn. V. uninn Carbide CogK . 422 F.2d 1205. 1210-11 (3d 

... i ,rt. denied . 400 U.S. 826 (1970). See_aUo ^ffitfc jL. 

1 203 A. 2d 796 (1964). Under 

united Air Lines. Inc^. 416 Pa. l, 

the eod.rn epproech. whether duw-ihet.d " 

■ utereet enelyeie.- “» 1 “ 1,dlcU0 '‘ ““ 

do..ly reieted to the petti.. — the feet. pUin- 

titf.' cleiM. tUiUUf tb~ry “ ““ ,mi ‘ 0b “ 1 “ a 

property intere.t. 1. Mr recorder*. *leh col-1. be. viol—. 
The recording, -ere -d. in «'k up. eny vtol.ttu. MM.r.d 
yore. Never theleee- Col—t. NiU «•<=»•• 
claims under the law of both states. 


2 . 


^TgK'JowitJo'l'ST.^. 


nenair.ioM 

SSSsiir 


Pletotiff. for.nl.te th. Lev i» Oil. eppeel •• ■« 
ve. tr.nef.rred by v.y of right. u alette prop.rtt.e- KM 
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^n.«. « is. «.inti«« —— ml - •■ lu, 

not .kp....ly rooorvo nny ri,bt. U b.r p.rfor»nc.. r.cordrf by 
coluabl., Thui, tb. n«ro. Wtlon t. -bothbr undo! tb. clr- 
c„..t.»c.. of tbi. =... ».» »rt W 1*11- • ~ V ““ t 

cttlctin, coluabl. fro. r.-r.cordi», tb. .on,. — 
th~ on 33-1/S rp. .lbua. conflnin, only co^o.itlon. .un, by 
saitb or 33-1/3 rp. .lboa. cont.lnin, M..1. 

cording. •• well •• tbo ** of oth * r P« rfor ^ r *- 

Plaintiffs h.v. cited no derision by . N.w York court 

.bleb evon r-ofly .upport. tb.ir tfory. tbd-d. •• P°'” t-il 
oot by tb. dl.trlet court, H- York’. profctton of p.rfor»r. 
j. llait.d. (SUP opinion .t 103-lOSi 37S.-3M.) «n.lyl« «' 
tb. ».» York .UM d.aon.ti.t.. tbkt pl.lntlff.' dial. WU 

as a matter of law. 

Th. circumstances surrounding Bessie Smith's con¬ 
tract. with Columbia, and th. custom. and usage, in the re¬ 
cording industry at that time, do not permit the implication 
of a negative covenant. The fact, of Oelsel v. Poyntgr P rod¬ 
ucts. Inc. . 295 r. supp. 33X (S.D.M.Y. 1958), are to 

those of th. present case. In 1932, plaintiff, better known 
under hi. no. de plum. "Dr. S.u..,« prepared and sold to Liberty 
Magazine twenty-three "cartoon ...ay." containing a minimum of 
three cartoon, each of which contained "several animal crea¬ 
tions." 295 F. supp. at 335. These «>»Y» appeared in weekly 
issues oi Liberty Magazine fro. June through Deeper 1932. A. 
here, no written contract was proven. Dr. Seus. received a flat 
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f of 1300 par PHI ™d SSESSSliX "« m "» rl,ht “ 

in tte cartoons." 2»S r.Supp. at 336 («H>ha.i. in original). 

Dr . saus. chared that dafaiwUnt. wrongfully ««uf.c- 

turad doll, darivad fro. th. cartoon ...ay. «<» 

and .ailing th. doll. a. "Or. Mum" craation.. H. .ought da- 

*. q „ and injunctiv. raliaf . 3 Th. court .tat*i: 

-On tha basis of tha clow: Prepon¬ 
derance of tha cradibla evidence, tha 
Court find, that the cu.to. andmliad 
4n iq'IJ in th* •mosxins tx*d* 

in fact in th. !!l?“ight. 

agraaaant a provision wharaby ail rign 

or collate right, war. assigned to 
Liberty Hagaxine." 

2 , 5 r . Su pp. .t 341 (r.t.r.nc.. to not., of ftinin, onltfd). 

Thu., tl» court found th.t, .. • ■«*•* °< “»““*• 

... not restricted 1. », «y *• « “ “ IU ' b 

th. crtoon. nipht h. put. 2« '■ »“PP « 142 w °‘ l * 


n.i..l diff.t. fro. th. in«t»nt o... io rh.r ^t.tut°ry^ 
SopyHpht. «.r. involved. Lib.rw H.JU 1 J. oopyr > jn >di 

r rsartirs fi\ ;b ;«“«:^s: r ^ird n .Top,. 

siv£?s‘s^» ^“L t ?lr«; , - p 

copyright. To ovorco«o thi* P coovr 4ahts in trust for 
that Liberty Kaga.in. h * nl 295 rsupp. at 

hi. a. equitable owner °* ^Jv.r doe^not affect the sig- 

sjuiF.? asss/sgi 

pVn/r'lifiL s*«. 

;2*o,S!4T«dStr, pi™?5«4 S* P !;SS«” 

r as .^sssrswrtWJ-iB^ — - 

produced st ths spood of 33-1/3 rp»... 


-li- 







p U i«l«. -v, M points to . .U,l. ««* ***' 

(y . different ree»U. John •«*"» the 

cnclu.ion thet the cu.toe end u..,. 1» the !«.•. - »«•■* 
tt«a that the record company obtained all right. in the 

cording• 

Even ...i»ing that M.U S.ith r.Ui«d crUin 
ri , h t. regarding the use. to which the recording, could be 
put. it i. clew thet under Hew York lew. . perform cannot 
prevent the re-recording of eon,, by the very co*>any that 
originally recorded the aong. pursuant to contract. Plain¬ 
tiff. concede that Columbia possessed the right to release 
78 rp. .ingle record, of Be..i. Ssith .on,.. Pre.u-bly, 
plaintiff, would not challenge Columbia 1 , right in 1979 to 
reissue the original 78 rp. recordings. In essence, plain¬ 
tiff. di.pute colurtia’. right to role... the .ong. in a dif- 

ferent package. _ 

That plaintiff.' have not aa.erted right, recog¬ 
nised under New York law i. -da clear by Hiller v. Unive rsal 
Picture. CO. . 11 A.D.2d 47. 201 M.Y.S.2d 632, »«'d M ,. 1° 
N.Y.2d 972. 224 M.Y.S.2d 662. 180 M.E.2d 248 (1960). There. 
Glenn Miller', widow authorized Univer.al Picture, to .i«ul.t. 
the "Glenn Miller .ound“ for the .ound track of a -vie en¬ 
titled "The Glenn Miller Story." The agree- nt had no pro¬ 
vision. regarding the recording and cos—rcial .ale of the 






aound tr.cn. Tha curt ro«~* to 1*17 . nf‘‘" «"~“ t 

raatrlcting univora.l'a "“' a “““• 

plaintiff.' clain that colunbla could not to-racotd 

th. original portor-nca. la al.o nag.tad b, gOM »• Util* - 

„ r . supp. 906 (i.o.n.t. 1961). HO i» P‘ n 6»d tr' 1 ' 1 Hi 

port . 1,8 r.2d 585 lid Clr. 1952). “ana. * 

proootar and producar of )..« concarta. racordad a tnraa-hour 
, w concart on a at.taan-lnch ~.tar r.cord plnyabln at 
Jl-l/J rpo. Ha than ro-weordod Wo of th. edition, on 

tualva-inch w.tar. ,1.7*1. at « ter *“ h *‘ >0, 

Oran. .old tb. bin «.«. to on. no. Mch pur.uwt to a 
urittan contract. Uch aa.igwd tn. contract to Barrio. 

Harrla aubaaguantly ra-racordad tha ala wnl*a-lnch 
...tar. on tan-inch 78 rp. —tara. «• -eld r.cord. of that 
air. and apa.d aa individual racordlng. uid a. an album con¬ 


taining botn coopo.ltIona. H. law. ra-raerdad tn. walva- 
loch ...tar. on a tan-inch JJ-1/5 tf —tar and .old racord. 
of that .1.. and ap~d Both courw agrwd that (1) th. a.l. 
of tn. .1. tualva-inch na.t.r. authorial Barrl. to ua. th. 


fact, oniv.raal J^^^f’&^uSTSacu. 

Record*, the right court haXd th.t 

Dacca peid nothing for ^ t transfer on the 

plaintiff night be «ble ‘^ch wm * >«1« of a 

s£ •v'sse&sffiz 

s^ts-sas ;ptmtbi a-s-jisjatr* 

sm *.... =»- 

tractually antitlad. 


- 20 - 








MiU r. for r-rocordin, at a diff.r.nt .p..d and (2) Harri. 
w.. fro* to .oil th. two ccpooition. ..parafly or in .lbu» 
for.. 5 Thi. 1. pr.cia.ly th. --iaappropriation- by 

Columbia. 

Plaintiff. .1.0 contend that Colurtia'a ua. of i.- 
prov.d tachnoloqy -alt.r.d" th. .ound of th. original r.cord- 
x„,a. Thar. i. no .Illation in th. complaint that th. r.x.au.a 
weie of tnf.rior quality or ai.r.pr...nt.d S.ith'a p.r- 

fonancti. Thua. th. di.trict court concluded: 

cannot, however, find a 9 «™|ine 
issue of material fact concerning 
aithar th. int.nt or th. cona.qu.nc.a 
of fColumbia's] 1951 or 1970-72 re- 

°,ici3iw. ti-.'S's. 1 .* ~,sar‘ 

“tic 

SrforSInc., nor i. th.r. any auq- 
qeation that th. r.-r.cordinqa had 
thia .ffact." 


The Second CUcuit t.-.jd ^dl.ttict ~«£. 

»*».. th. court 

stated t 


"Disregarding for the moment the terms 

of tha^contract [raquiringdafandant 

to attribut. to Norman i 

rsi content of the records offered lor 
*ale], we think that the purchaser of 
the master discs could lawfully use 
them to produce the abbreviated rec- 
STa£ Sould lawfully sail the same 
provided h. did not <»••«**• ^ f!.* 
racording of muaic pr.a.nt.d by th. 
plaintiff. If h. did ao daacrlb. it, 
ha would com.it tha tort of unfair 
competition. H 

19a r.2d at sea (footnota 0 «itt.d). 







(Slip opinion at 102, 377.) Plaintiff, now ....rt that Colu.- 
bi ... .if r.tion of the aound "«Y .«ve to di.p.r.g. her pro- 
f.a.ional reputation." Brief for App.ll.nt. .t 34. Howler, . 
descendant cnnot bring an action for deflation of . d.ce...d 
person. See. j^ropol v- Htf. P. Supp. 29. 35 n.3 

(S.D.H.Y. 1974). .ff'd in P.rt and rev'd in part on oth g£ 
grounds . 560 P.2d 1061 (2d Cir. 1977). cMt^OiS*. 434 U.S. 
1013 (1978). Finally, bec.ua. plaintiff -alteration" elate 
relate, f the 1951 reieeuea. it ie barrel by the etatuf of 

Uaitationa. See diecuaeion, ia££i- 

Plaintiff.' clain that Coluabia could not electroni¬ 
cally re-record th. original rendition, fail. a. a .atfr of 
New York lew . 6 


Ettore v . Philco 

considered Mew Torn lew. J 
tell infre in connection w 


is discussed in 
insylvenie lew* The fects 

/e_ A# VftAra. 


tail infra in connection witn^ennayiv-^;; *-"^. 
of thiHpreeent cm. are far r«ov.d rron^cnu 

This Court, in J i " d |; n ^i n l .^®aaest PA however implicitly, • 
two decision, that ih. to auggeat. however ^ 

299 F.2d 493. that *^tor. .tafd^a clai^^^ cmift k „ 

patition com.. 221 

ass c “' 

paniea to aanuf.ctur. and a.ll r.cor.involved. The aec- 

sra.. , rCTm fiyi g-,ii mw* 

rstvsw: &-« 


th\a cese. 






’• ssLK , s2JSl*iSii«a^, 

Columbia's U.e of the Oriainal 
.•cording. fiM Bgji *» 

Pl.intiff. cite two deci.ion. grounded in P«nn.yl- 
v M U law which thay claim -pport th. proportion that Colum¬ 
bia .i.appropri.tad Ba..i. Smith', proparty intar.at. in har 
recording.. w.r fna v. WDAS Broadca.ting Station, I nc^, UBEi- 
327 Pa. 433. 194 A. 431. and fttora v- Fhilc" Talavl.lon Bro ad- 
ca»tins_C03L.« -Eli. *• F.2d 4.1. Analyai. of th. fact, of 
th... two ca... d-on.tr.ta. that plaintiff r.li«~ i. *» 

placed. 

in waring , plaintiff recorded two .ong. (for a flat 
f.. of $250) for th. Victor Talking Machine Coopany ("Victor") 
ln 1,32. waring, who wa. under contract with Ford Motor Com- 
pany to perform on. night each w-k for radio broadc..t, fora- 
,aw that radio station. could purch... th. recording, — 
broadcast tha. over th. air. In order to prot-t again-t th. 
diminution in v.lu. of hi. liv. parformanc.., Waring and Victor 
.gr..d to place a 1—1 on a.ch record: "Mot lic.n..d for 
r .dio broadcast." WDAS purcha.ad on. of th. record. — pl.y«l 
It on the eir. 

Th. Pennsylvania Supra.. Court hald that Waring had an 
enforceable proparty right in hi. rendition.. It further hald 
that the restriction waring pl—d upon th. u.a of the racord. 
did not viol.t. public policy. Thu., th. Court concluded that 
wdas- violation of th. restriction, of which it obviou.ly had 
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notice, constituted unf.ir co^etiUon. SSEiM ^ only for 
the proposition thet sn artist who expressly limits the uses to 
which his recordings nay be put. may enforce the restriction 
•gainst . third psrty. provide thst the restriction doe. not 
restrain trade or conflict with public policy in some other 
manner. Plainly. Waring provide, no support to plaintiffs- 

ln |ttore. plsintiff fought Jo. Louis in 1936- *ttor. 
agreed that a propter could film the contest in return for 20* 
of all proceed, derived from the sals of the motion picture 
rights. The right, were sold at or about the time of the fight 
for $2500 and Ettor. received $500. In 1949, the film was tele¬ 
cast by NBC a. part of a series called "Greatest Fight, of the 
century." This Court held that Ettor. had a property right in 
hi. performance enforceable against unauthorised use. 


"Where a professional performer i* in- 
volved, there seems to be a 

of a hind of property r W. i 2.^ieK 
former to the product of his aervices^ 

fhmnrv may be nUMMd UP AS fOilOWi • 
SI jStSJS?! M a means of livelihood, 
contracts for hia se^lCM with « •»* 
trenreneur. The finished product is, 
for^example, a motion picture in «hich 
the performer's services are embodied. 
If t£e motion picture is 
some use other than that for which it 
-•“intended by the P^former -nd^th. 
entrepreneur, the motion picture is 
employed in such a way as to deprive 
the performer of hi. right to comp.n- ( 
sation for the new use of the product. 


229 r.2d at 447. Thus, the question was whether televising . 
motion picture constituted "an essentially different us." of 
the film. Id. The Court concluded that it did. 
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T». court ... troutolod b, th. fct thot -.ttor. did 
not .*pr...ly r...rv. ripht. ...1- th. tol«t.ln, .« th. 
nw 6y „ y l„.nd oo th. Ill- or. inuoi.r •• « WP""’ »V 
hr. contr.ct.” 2» r.2d « dPO (footoou o.ltt«l). no-vr. 
rh. court fouhd » .quiv.l.nt to « ~P«— r...rv.ti«h t» th. 
,.ct th.t co—rcr.l tul.vl.ion ... uirwlly utf~uh «>»■> 
Ettor. .old hi. property El*ta in th. ~tion Pi««"- 

"Radio broadcasting «• 5 _»th«r well 
aa^ahiiihtd At th# tiM when Wiring eeae 

CaSIerciAl televi.ion, a. we 

S^^dPSftJS 1SS 

Ssrs;. srjrrssa- 

th2 i «tiS*orja?foStr''bv ll a P ^ovm medium, 
radio broadcasting in Waring a case.14 

■14 some light on the question of 
. .nra-smind should have adverted 

a? 

asivjasrs 

Scribner's Sons, 1940, p. 440. Mr. Bur 
1ingame stated: 

•The invention 

nearly as old as radio, yet almost 
££nty years after radio became a 
cS^c. in America, television 
is still, largely, in an **£5 i 7. 

mental stage as far ae society is 

concerned.... 1 

"It would be obviously unfair to 
state that Ettore's mind should have 
adverted to a possible commercial tele 
cast of the films in 1936 *^! n „ th * 

Ettore-Louie contest wee heia. 







!2 , r-2d .t 4,1. PlMntiff. code.* tut »..i. sMtn o« “ t 
„p„..l, ftorw to, right.. It 1. cl.«. ttoffor. . tut -» 

order for pl.intiff. to .ft. . elf »d.r f “ 

upf.tr coftition or nitoppropri.tion of proport,. pUintiff 
.„.t dwon.tr.te ttot Coluff, .lffonio f- fcording con- 
.tltuf. . » .nd diff.r.nt u» of th. fcording. ttot ... 

not confnpl.ttol. •» 4***1® “1“ 

plaintiff. l»v. .Hog* ttot tto prfot ttohnology 

by Of -Men colunbi. n.. cltoiffd. «*“"•* “* ° th * t ' 

of. „rov.d tn. .ound of th. torll.r fording. in if r.l.“ 
.u.d ■ Lb up. -.. to flip unknown at th. tin. of th. original 
r.cording ■ Pl.intiff. tow M.o .U.g*d th.t Colof 1. to. f- 
l....d B...1. Snith*. p.rfom*nc.. on r.oord. pl.yfl. « * 
diff.r.nt .p..d than tn. origin.1 fcording. tod on .lhuto 
rattor tton .ingl~. H.v.rth.l.... it i. cl.to ttot totof 
y.rth'. ptofortonc tow not to.n put to »y to- u.. ottor 
tn.n th.t for -hich tto, wr. infndto - tto Production of 

record, for ..1. to the flen.r.l public. 

It i. inevitable that technology will improve with 
th. p...«g« of tl~. Pl.intiff. «p«totly would pff.r ttot 
colutoi. i..u. to..i. Snith'. footling, h, win, »'» r.cord. 
ttot .«. .t . wlnmun. forty-.i. yo«* 
t. no nw ..tto cto. in SSlof. I» »>H*t »• 

-- Plctur.. CQ_r . iota. !•» »■*•« ““ “* l 

fcording notion pietuf .ound f.cto for coto.rcl.1 purpo... 
did not involv. . to» ~diun of .ofrfintont. Colufi. to. 







don. nothin, nor. th- ln.no r—rdin,. of »‘th'o P*f 

fomnncoo ■ lnd~d, ~ny r.cord pl.yt. onto nftor » •»> « 
rp. r.cord. b—. p-ul.r .1.0 pUyd ’••• -> * 11 
rocoldn nro. or nn until r—tly. noil in th. — .tor.. 

for the same. u.e*. 

Thu., undur p-n.ylv.ni. 1». •• «nd.r «•« «•« l “' 
colunbi. h.. th. .- rl,ht to »!«» th. —1. «t» r.cord. 
.. 33-1/3 rpu albun. .. it h.. UK h- t» r.L.u. <*»»’• 
rp» •ingla*.'* 

b Plaintiff*' claiM ar* BarradBy 
tha Statuta of Liaitation. and 
tha Doctrlna of Xdvar*a Po..a..io|b. 

Inexplicably, plaintiff, do not addr... th. quaation 
of liaitation*. It i. cl.ar that any clai. «i.ing .or. than 
ai* yaar. prior to Octobar 1. 1975, th. data of filinfl d the 
fir .t .mended co*>l.int, i* ti-barrad. Plaintiff* hav. not 
.tated any thaory to toll th. .tatuta. (Th. di.trict court ra¬ 
nted all of plaintiff. 1 tolling thaoria* in daciding Count. I 
and II, fro. which no appa.l -*• tahan.) Thu., all clai« ra- 
la ting to th. 1951 albva. and ..van of th. nin. albuM which 
contain one or two Ba..i. S.ith wording, ar. conclu.iv.ly 
barred. 


7. 


w _ircial advantage 

uft-hnitw'ily^ *t it.««»tiu" «*»—• 


nn.lly. MUnd^W lr^Ettor^toot = 
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Th . f.ct that thara can ba no clain regarding tha 
1951 albums la important. bacauaa thoaa ara tha album* p 
tiff. contand aignificantly altars *•••!• “ tual 

ptifnruncti' M W.I fc M . f.ult, 

pl.l.tlff. 01.1. 1. IflfO to •!« <«<• «' «•> 

songs on tha 1970-1972 reissues.* 

Plaintiffs hava procaadad on tha theory that Beaare 

saith poaaassad proparty ri 9 ht. in har recording.. In Sftrinfl. 
, upr « , th. court atatad: -At co«on la«. right, in a litarary 

or artistic work were racogniaad 9 n substantial^ tha ft 
I mi .— proparty." 327 Pa- at 439. 1*4 k. at 

634 (•«pha«i» •uppli®d)* 

Although th. «»Ul.t doctrln. of po—”“» 

,. typic.lly *dv»ric.d 1» cohcctloh ulth fit,, th. doctrln. 

h .. h..o «w to p.t.ou.it, •• x.11- I4i trlaw i, Wit 

m ... S07. » A.2d MO U»’l' illffW »• W t t . 

~ ,.t. 2.1. .1 «... .« (»»>. Ad.ltfl,. Coluhbl. could 
"physlc.ll," ..th. Inuoglhl. right, f .rf hy pi. » 

a~. pi*ihtiff. ~ “?nssi*jiii“i*f«^«i*'" < “- 1 ff : 

£2.HsaS g“!i si sST-i. 

1970-1972. Tha containing defamatory 

tha caaa where , book is or* Single Publication Act 

■tatenants. Therefore,th>a U F St | 2090.1 e£ MS*, 
is applicable bv analogy• ti£ « J 3( , 2 (ariT 2 «). 

repealed April 20, 1979, P.L. 2 ’ ® ct#<J by the Act of 

afT Juna 27 , 1»™< H" nd * d ^ r ! 27 ' 1,78 ’ 

SV'cffi .341 <?579 M Uhlit) t under that^t^ 

‘ASSS 2.y thoSf. of 

COplO *Old. 




ti„.. Mv.rth.l-. th. r.l— th. 1»1 •«- *“ 

„ ■■ — thot Col-hU h.1 th. tight 

t . r.-r.cord .1— —lc.ll, th. 0—1 7. ^ rdihg. «* 

t. r.i— th~ .» «-!/> icng-pi«yi«g *‘ 6 ““- 

,.l.... .1 th. .lh— — «1—IT ‘-“I. 1» th.t th. con—t 
Of Beaaia smith's baire *aa navar aought. 


III. THE DISTRICT COURT CORRECTLY DIS- 
MISSED COURT V OF THE COMPLMHT 
ALLEGING MISATFROPRIATI^ Of _ 
BESSIE SMITH'S PUBLICITY RIO** 18 
BECAUSE COLUMBIA DI D NO T MIS 
&P9BOPRIAT1 SUCH RIGHTS AS A 
MATTER^OT LAN AND BECAUSE COUNT 
V IS BARRED BY THE STATUTE OF 
limitations, --- 


pl.lntiffs con— tut thuy c—ot pr—11 on coont V 
uni... th— 1. • trltl. 1— »lth — — t to th.tr cl— ot 
—prop— ot M..t. 1.1th’. «U.tl« p—rt. In—, 
ecu., th. Cl.trlct court proporl, dl—d Count I». count 

V must b« diBMlBBBd as wsll. 

Tha diatrict court*a diamiaaal ahould ba affirmed for 

.n entirely distinct r...on - .11 d— “* “ * **** 
puhlicit, — b.rr.d by ponn.ylv.nl.' t~-y— ■“““ •« 
ll.lt.tloo.. Th. g—tlon of uh—r . 1—«» h—ght 1. . 
p—,1.— court 1. —IT I- d.t.min.d h, th. U. o« »■ 
.ylv.nl., r.g.rdl... ot vh—r th. l.v of —thor — gov- 
.rn. th. —tlv. in—. 8'lll l h »■ 

,jj p. supp. .11 11.0. P.- W»l> tt* v ' ' 

pr.ft Coro. . 177 F. Supp. .77 tV-D. P* 1.7*), fl(f d M., 121 
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F.2J 13M (3d Cir. in»ll friwn v. Loutoo. 333 F». 313. « 

A.2d 205 (IMS). 

F.oo*ylv«oi. 0.. oo 111““— 

rally cov.rio, . C.U.. of «« .i.oPproprLtio. of »- 

or 113.no... (*°>"v.r. lo yoy( «. T. Gr^^. *« »• 114 ’ 

12, 327 A.2d 133. 13. (1«5). tO. P.uO.,lV.Ol. W— Court 

hold th.t to. tort of 10 V ..100 of privacy “ «' t0 “ 

ui.lytlc.lly dl.tloct tort., locludio, to. tort of *proprr.- 
tloo of o«. or Itouo.... sssjisa aa >. » wn W»W 
«0 y.. 73. 331 ».2d 42, (107SH «• KO.B.i, I—M* » f ^ 
of Tort. , .117 « .04 (‘to .d. 1.711. (.~o»d, 

of Torts, I652A-C (1976). 

whether Coot V 1. tlooly ™.t 0. d.t«r.in.d oy to. 
peuo.ylv*oi. .dtut. of ll.it.tloo, for immim of prlv.cy *c- 
t.oo. ..i.tio, .0.0 tOl. ..it ... ftco- ~ i * 1 “ 
sp.cifie.lly held t0.t .ctioo. for I0...I00 of prl.Ky “• 
governed b, to. two-,..r U.it.tioo. P«i.d •« forth io 12 
P S. .34, r.pa.l.d April 2., ItW. M- 202. »o. 53. I 2(4) 

16071. .ff- Juo. 27. I* 7 *' “."0* 1 * nd r "” r “ Ct '‘’ ACt 
July ,. 1,76. P.L. 5... PO. 142. . 2. .ff. 2.0. 27. 1,7.. .2 

p.. c.s. . 552. (2,. lyrMQQ V- MOP 1 W fc' ”* 

P. supp- 31. (I P. P>- 10.7)1 SHU »• Curti » ^ 

1.2 p,. 5 up«r- ... 125 A.2d .44 (1»5»). SS^SS* W ^ 

. .. .ood. K~ °-r.0ip 55, P-2d *" " 2 <“ 

dr. 1,771 (dictu. .u,g..tlo, t0.t to. l«»gu W of 12 l.t. .34 
to.t "iojury wroogfully doo. to to. p.r.oo. lo “••• — 
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injury do., not r..ult in death- axprea.e. a limitation only 
on action, for bodily injury.) *v.n under the .i*-y« 

.tatut., all claim, accruing prior to November 26. 1970. .r. 

9 

barred. 

CONCLUSION 

For the foregoing r.aaon.. appall— regue.t that the 
order of the court below be affirm* in all respect.. 

Respectfully submitted, 

George P. Willie**# ***• 
jams D. Crawford 
Wilbur L. Kipnee 

Attorneys for Appellees 

CBS Inc. and Columbia Records, 

Inc. 

SCHNADER, HARRISON, SEGAL * LEWIS 
1719 Packard Buildina 
Philadelphia, Pennsylvania 19102 

Of Counsel. 

Dated: August 14, 1979 


Plaintiff, did not the ScSS r 3mnSid°eo2 

publicity right, until they in n.6. aupra . 

plaintiff ."Hanot* rely o’n ^theory of continuing wrong to 
overcome the limitations problem. 
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X. ARGUMENT 

A. Bacaus. Plaintiffs' Amandad C"****®**” , 

Sunwarily Dissdssed Pursuant to Defendants 

Judgmant. All Pacts of Record Huit B. vIsaac 
in Light Host fiw ibU to Plalntlfls.-- 

As sot forth with raisaant authorities in Rrlaf for 

Appal lant. pays 1*. In datarmlnl.* a motion to dismiss, all facts 

of rscord and all r.asonabl. lnfaranca. thar.froo must ba viawad 

in lh . light moat favor.bl. to th. plaintiffs. Similarly. in a 

.limit.ry judgmant action, all doubts about conflicts of facts oust 

be resolved in plaintiffs' favor. 

CBS. Inc. and Columbia Records. Inc.. App.llaa-D.fand.nt. 

I hereinafter collactiv.ly raf.rrad to as -Columbla'l hav. 
dlsr.gardad th.sa prlnciplas. In thalr appaal brlof. for ax«vla. 
Columbia bamoans tha fact that plaintiff, continually rafor to 
Mounts paid Basal* Smith a. 'm*V. 'nominal' or '*>d..t'. 








Columbia th.b gf "" to olf —flitting .vld.no. .u«..ti.o tb.t 
„..i. smith ... -Mil cooponootob", —pt .t tb. f» 

.ooot-io condltlof . . ■ fd dot.rlor.fd . . •• ICOlu-l. “1.1 
», oth.r point, in fir brl.f. tfy .r.u. font tf 
'custom .nd off. in tf r.oordlng indu«try «t tb.t tif .« 
.upporting tfir tfory of no oi.fpropri.tlon of f..i. »dtb'. 
tight*. (Coluobi. brl.f. p. 11! • » tf only noMl.pufd 

nxpnrt M.tlfny on tf moord oonc.rnlng fng ooll.otlon. of 
popul.r MM f long pl.ylng .fording. — by Cf 1. blb.rt.on 
ubo f tiffed to tf .ffot Ui.t tff ~ ou.too .t .11 

h.o.uf no Of too. ..ob mending, frlou.ly. (blfrff. Tr. «»> 
According ly. f f.ndff M— of fir fr.lon of tf f.ot. 

.nd fir .ppllc.tl.n of fft f r.)f fd in oonfotlf oltb 
fir .r,u~nt. .upporting .—r» dl-i...l f for. trl.l, of 
plaintiff*' Amended Complaint. 


a infringement of Common Law Copyright Right* 

Is Sufficiently i"^°iitati Lid 

Amended Coajplaint undar Both State an 

radar* 1 Co— on ----— -— 


D**pit* Columbia'• .uggoatlon to tha contrary, plaintiff* 
h.va *ufficiantly allagad infringement of common law oopyrlght 

right* in Count 1X1 of tha Amended Complaint. 

Amended Coaplaint, paragraph* 36 and 37, (117A) provide! 


"3€. By ration of dtfandanti' action* aa 
aforaaaid, dafandanta hava producad 

without°val*d^authori- 

zation to do ao. 


37 . By auch actions# dafandanta hava in- 

fringed tha copyright* of »e**i« ^ “oLnittad 
hair., tha plaintiff. herein,.S^gwlt 
unfair trada practice*, all to plaintiff* great 

datrimant and loaa.* 
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Th. prayer tor relief in the Amended Complaint provide. 

in paragraph 1 in relevant part (121*)* 

-WHEREFORE, Plaintiff® dinandl 
t\\ That Dtftndtnti * • • b* p«r**Btfitly 


winner .... W- • —-' 

m . of th. «.» •oowrlohf In p.r.,r.ph 

„ above i 1» conjunction vlth th. c—l..lon of 

trad, ptaotlc- by d.f.ndanta a» W d 1» «•» .— P« M «.ph. — 
finally th. .»pr... douhl. ch.,.ct.rl..tlon of both .t.«««r, .nd 
copyright rlpht. 1. th. pr.y.t f.t r.U.f, 
reveal notlo. of • .Ul> l ~ ~pyrl#t lhf.lh,««ht 

in Count XIX. #v 

in it. opinion. 345A n. 23^ the trial court di«»l...d 

th. coneon law copyright a.p~ta ot Count Ill b~auae. in part. 

plaintiff, did not alleg. whether it wa. fderal or atate common 

lav that wa. involved and further bec.ua. plaintiff, did not allege 

pre.ent own.r.hip of copyright to each .ong, or identify the for. 

of infringement of each .ong. 

The trial court erred in di.mi.aing the cowon law copy- 

r t 9 ht claim, allegod in Count III e.wntially for r...on. of 
defective pleading. B~.ua. arti.t performance, wbodl.d in .ound 
recording, were not protected by federal copyright atatute. until 
th. Sound Recording Act of 1*11. « «.*-C. tUt). oovrf were feed 
with claim, of record piracy and other mi.appropriation, of 
•rti.tic property right, that othervia. were not protected by federal 
• tatute. Hoat atate. therefore developed cowon law property 

*^The opinion ha. new been reported in 471 F. ‘ #0 * 







rlg p,. ana 109011 * 99 r,*9. P—‘ by 

. cl .. Tb... .9.19,99. 499trln~ ■> »*** Ub *“ "* " 

conoaon 99-1*,. 9...1. “* 

related principle*. 

While there ere epeoiftc pl-ding r^,»ir—nt. Wr et. u- 
tory copyright infringement suite, It i* error to mandate that 
analogous right, under ccsm-n law must, under notice ple-ing. 
strictly comply with statutory copyright infringement pleading or 
ho dismissed a. fetsily defective. PLintiff perticul.ri.ed 

11 u ,h. Amended Cosplaint of defendants’ activi 
allegations earlier in the Amsnoeo 

. - h . 1951 an d 1*70-72 record series are ade- 

ties with regard to the l»si 

auat.ly mcorpor.tad by ln e “« nt nI ' 

99—n U. 90-1*, *“* 

..pO.bl.O by tb. 99«rt9 9. 9 — 9< ««. 1- *“ y— 

wall 9.9. .99.9 .9 tb. - bl-9.199 9. 99—9 1.9 •• 

. t ..9„ 9 , 99. obl-d". «* 

Copyrlybt 999 <«.. ”• 

T9. 99.1,9 .« th. 1.™ 99, i. » —— *» —“ 1 " “ P,rl,ht 

.... o, tb. v.rl9u. .t.t.9 .1* r.faranc. „ —< r—. 

„ u . th. .9,0.1 pr.-—,199 9- b— «.<-* 9»tU *• »"■ 

„ 9.9.9. ,301 (9) r tb. -ir.nalt, bf 99,1.9.1 ~—**' polity 1. 

9l99Zly .99*, » b. 99bl—- »U19,1«. •»“!* *•« » «»• 

.».., , 99 , 99—9 ... oppynob, , 1 *,. « ■»* 

99—1 . —u*» ,.•«>« 1 " “» *•«*«“•' «—• ““ , * 4 *” 1 

<9—9 1.. 9, 99P».l,b, 9b9«l, ■» 9.«bli.b9, .9, 90pl- 1. COP.9~- 

1„ .1* .919,19, 99W.1*. 1— » “ «“ •** 

1„„,.,199. .< tb. 90—n 1« •« «—‘*“ <„ •““> 






p.ndlh. th«lr f.d.r.1 pr.-wtlon. 

^ Bitch f.d.r.1 co-oh 1» «• mi —tic 

„th.rvl.. unite- f.d.r.1 IB. 1. fr—tly ««!».«> b» fd.fl 

court, t. . ...ft, o. «.!-• »" UimSil «• £.ty .» »"» 

.01 0.0. .« 1M. .1 .t 11» ». >. ■"»»• 

Bh.lt—*.! prot.ctioh .ft.... -11 1»‘ n.OBBBBtlly 

„th th. out.t bound, of th. —1 o— U-. ««.» -» 

UB.ful quldBllnBB 1» <..1.1=01»0 •«<* tul.. of d.cl.lO" • • 
huofo .. —on. fd.fl ■—H ‘ ■"» L °‘" >, ‘ OC “ tl —' *“ 

„ th Clt. l.n. Uh ...11*. -I" |M ““ 

HO _ ,.okl ho.rd'. —qulttion.. th. ooutt ... fqulfd to ’flu*. 
„uf th. r.,ul.«l=o. OV =- of —1 o— «■»•'»• " «* < Wg * 
i..„ , m -dl» . 5.7 P.ld 555. «. Of 1.75. 

dl...ntln„ —1 » 1- “* •»" l ~ •" P * rVl “" 

poc of Sup— Court .nd Court. Of WC-M. “““ ““ 

quallfldd •" hCtlOh .. =»" «"*•' “ 0 , - C - ,1JU ' “ 

. c... uhloh 'mo' und.r th. con.tltutlon, 1C, or tr..tl.. of 

th. uolt.d -fflf - 


i. unlvur.lty. 353 t. Supp. 105» <«•■>• »• 1,7,1 ' 


D1recto rm v. 


--uto. —. CO . V. TrSS£. «3 7. Id 771. 771 .3rd Cl.. 1.73. 

in ll 9 ht of th. for.*oin 9 . Plaintiff. .«b^t th.t th. 
trial court .rr.d in di.-i-in* th. cowaon law copyright cl.i-s 
of plaintiff, allaqad in Count 1X1 of th. A~nd.d Complaint. 
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„« 1920-19 31, —. —• • “!«> *“ * 

— .. ,5, ; 5 :r ”” 

. in 1933. pursuant to a verbal contract 1 
for four song* lwJJf r 

1-1.1. — - ~ *— - - —— 

.. *.——- - ——r: 

0 . 11 V. r.cord.9 .»,. — — " « 

« M . 1 , 0 . to con».nt to «- «— .nd 1~— >“> 

« collection .1- - - —- - 

—» —*»—- -r: it-- ~. 

Smith. hot — th.~ — "»«• ** “ 

„ -1— »- —» — a "' 1 "’ *“ " l" M . 

1910*.. Chtl. hlh.tt.Oh, - «»— - ,7" 

„ rl .. Col—1. - - — th. hlo,t»h, o. —I. 

”.tl,- lh — t—ot- to.tl.ony 1. hi. — — *“ 

Lt ..I.— o, t.cotd. 1. - »»«'• »t — *»••* 
were not rel.eue. treated 

t„. -i. I— — — -' l “* 1 ’' ' ' ■?”. ^ 

. . . .. - —to., .o-thih, th.. ... h.t. —» - — 

t„»,to. to h. ropl.cd »» —« foot..- .hlh.tt- Tt. 

1 » tt* the oarties or any cuatom 

Thua. in the ab.ence of any agr.—nt of the P 

ln tb. induatry at that time to create long playing collection., 
the la— to be determined 1. «l*t property right. 

w „.... 9.1th. 1. -». - « ' W ” t “ 

by Columbia, ehen Columbia paid « fUt *" ^ ** C * 

by loiuw _ Beaaie smith received 

r.cot— W — I* 9.1 th. -ot. -tt-ly. >*• 

recorded for Columbia, purauant to 
a .mall flat fee for each aong record.a 







verbal contract, did Columbia obtain tha right to make compilations 
of Columbia'a own salaction of Bessie Smith songs in tha future for 
commercial aala, without tha consent of or payment to Bessie Smith 
or her heirs? Plaintiffs submit the answer is negative, both 

under New York end Penneylvenie lew. 

It is Plaintiffs' position that Columbia may not issue 

. Bessie Smith song collection album or series without tha permis¬ 
sion of or payment to her heirs, regardless of how much or how 
little of Bessie's recorded output la included in the collection 
album or series. Plaintiffs taka the further position that in 
the 1970-72 10 record-alb* series when Columbia reissued 100* 
of Bessie Smith's total lifetime recorded output, together with 
extensive accompanying biographical linar notes and literature and 
promotion, Columbia unlawfully misappropriated a whole cavalcade 
of residual rights of artistic property retained by Bessie Smith's 

heirs. 

Under either the compilation or cavalcade of rights 
theory, the only New York precedent expressly addressing these 
issues, squarely holds that tha artist or his or her heirs retains 
the rights for the authorisation of any combination of earlier 
recordings or of any overall reissuance of earlier songs as part 
of a portrayal of the artistic lifetime output of the artist, 
even if the artist previously assigned rights to third parties to 
each of the songs Involved, on an individual basis. In Matter of 
Hart , 193 Nisc. IH, 83 N.Y.S.2d *35 (1948 Surrogate Ct.l, was an 
action to determine an apportionment between capital and income 
in a decedent's estate on the sale of a composer's rights to a 
motion picture company to produce a picture based on the lives and 
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.„, 1 W th. Ql.nn HUM story. *11. th. —* did no. dl- 
ou.. t,. point, th. court h.ld th.t »nlu.r..l h.d th. right to 
record .nd c<n_rol.lly -11 «bo oound tr.oh und.r th. wron-nt. 

Th. Hlll.r c.~ do., not Wrooo th. 1— 1« «“. ‘W* 1 
uh.th.r th. .rtl.t - h.lr. —1. th. right to control th. cortln.- 
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want ad to .all tha racord. individually r.thar than .. p.rt of . 
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.on ~r. and ar. U«sl<*9 ^n.^lphi. In 1*33 
4 recorded »onq«, John Hamwondc am . t <j Dew York to 

Jo obtain •^••r^ Mld in Mw York 

record th«. Ail rocordin? w** 1 ®"* „ d 1*70-72 

Maatar r.oord. »r» “M4 ' tgom vaults In Colunbia 

Bea.is With •^^cort. ~r. analn^rad and 

Pitta^n, y Jsrnny ,»anuf actur.d In plants 

ra-racordad in 

alaaahara and diatrilmtad nation****- 



tha Original C^Ulnt, hr* Wot warroa oy * 
Statuta of lialtatlonj*. -- ■ - 1 - 


__ issued « low pinymo ■**» 

. 1M . is 1.01 e~ 10 long PWW •—» ' ~“ 4 “ b “ 

(S aoubls record .lbu~l l» 1000-70. to •«*«“"• 

he. issued 0 rscord .1— -th ou. o, nor. tr.oke of —»• 

S—th rseordloo. slo»0 1«» »»•« Ottlsts. All of the — 

recordinos -ere sod c-tl—W -•0 “ l * “ 

public fron their orloloel leeueooe dote to the present ties, 
plaintiffs ere olefin,, inter 1U. the. colofi. he. sdeeppro- 
pri.ted the property rloht of the heir, of foele 0.1th by 
re-issuing euch son, coll-ti- -«-« ..thorieetlon 

.. her heir., end ulthout oos»enestion to the*. 

of the continuous .U of the- record., often 

uith updeted inner ).ch.te. end hothin, in the record to ihdic.t. 
the. their eupply 1. not being fpl.ni.h.0 »«• “***- 
ie ongoing contlnuou. All— .i.l.tion hy Col— of 
gui.tif.g- right, end , 1 . 1 .tiff. ... -.titled » — » 

the full period of the eppllc.bl. .ctut. of lieltetione. 

«. w.noeer .hoe, Inc . «• 2 nU S 0 .h~»chi_CSIE-- 7*1 «“• 

,0, n. 1.. «». »»• "• »»• “ t M “ l,U a ”*’ 

den. 101 0.0. 001. « — “■ « l “ ,l "" 

- ere de.llng -1th conduct -hlch con.tit.t- . oonlln.l«l 

violet ion of the .hernen Act end -.ich inflict- ~n.ln.in, - 

sccuseiUtlng her. on ...over. Al.h~gh H.nov.r could Aden eued 

in 1.11 for the inlory the. being inflict-, it — —“» 

to sue in 1000.-11 -cord. vlAlni *»««" °°£E- »• — ** & - 
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..—.-a Dlstrib, Corp ., 2*4 r. «upp. *«! <*•«>. l " 7) ’ 

Columbia's suggestion that th. Uniform gin^la PubUc ^tion 

act. 42 Pa.c.s. 11341 i. applicable by analogy (Appall—' »*la«. 

2.. n. •) i. frivolous. On. is not dealing bar. with a unitary 
publication for purpo... of a libal action. Hat. involve is a 
continuou. co—erci.l Ml£ of P roduCt “ ov * r W ***** UP t0 “* 
including tho praaant. 

„„ 1. th. .o....t- » f •*«“ ... 

principle in «—— to ol— for th. .rotation of ".—1 
.t,i.,lo prop.r.1.. oon.l.t... -th « «th.r f—- “ 

,t.t. 1.. pt.c.d.nt. Pl.lh.lff. —it -dvr.. P......10. 

doctrln... on th. contra, •» lho™..i.t.ht -th <— 

c W ,l,h. I— »d -ft. o—on 1- Of Ohflr oo—tltl- - 
hiMppropri.tlon r-.tlw to uU.U. p.rf.~no.. “todl.d In 
sound recordings, and must bs rejected. 



II. C0MCW8I0H 


In light of tho lorogoing. Flolntiff. urgo thot tho 
ordor gating o.r.od~-f. Kotlo, to «-*» «» » 

Alt.rn.tiv.ly ft .«-« 

to » o, th. d~t»d Co»l.lnt, .nd th.t Fldintirfd' Cto.. 

. __Jud^oot M to tl»o. count, bo gront.d, 

Motion for Partial suawary ***** 

with th. district court*. d.nl.1 thr.of b.in, r.v.r»d- 
Alt.mativ.lyg plainti tU ur,. that th. Ord« of th. di.trict court 
grantinq -u-ary Jud^nt In f.~r of d.f.nd.nt. b. rmrod .nd 
th. c.u~ r«-nd.d for trl.l for rowlution of th. fact, in 

disputa. 

Respectf ully submit ted # 


Of Counsels 

Lloyd fane ReaicK 
6th Floor 

1529 Walnut *tr..t 
Philadelphia, PA 19102 


JIUUiTVdU <x_ 


Philadalphia, PA 19103 
(215) 9*3-0600 

At to may for Fl.lntlff-App.Uant. 



PKttTIFICATK o f SlKVICg 

,, ». «~b.«g. 1-r.by ...tlty t«o ~H» 

th. Wly »!•> *« -« -•» 4 »“ 

«„ d.fnd.n«n, o~«y '• «ml«. »“• m * '* d ‘“ 4 

Building, ghilnddlphln. p.n».»W.nl. IUU. W «"* 
postage prepaid, on August 2«, 1*7*• 






UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


No. 79-1516 


JACK GEE, JR. and WILLIAM D. HARRIS, 
ESQ., Executor for Estate of John Gee, 
Sr. , 


Appellants 


vs. 

CBS, INC. and COLUMBIA RECORDS, INC. 


Appeal from the United States District Court 
for the Eastern District of Pennsylvania 
(D.C. Civil No. 75-1792) 


Argued 

December 13, 1979 

Before: ALDISERT, VAN DU3EN and HUNTER, Circuit Judges. 


JUDGMENT ORDER 


After consideration of all contentions raised by 
appellants, including the rule stated in In re Hart's Estate , 193 
Misc. 884, 83 N.Y.S.2d 635 (1948), and for the reasons set forth 
in the district court opinion by the Honorable Edward R. Becker, 
Gee v. CBS, Inc. , 

471 F.Supp. 500 (1979); it is 

ADJUDGED AND ORDERED that the judgment of the district 
court be and is hereby affirmed. 

Costs taxed against appellants. 

BY THE COURT, 


Attest: 


Thomas F. Quinn, Clerk 


DATED: 



1 3 13?o 


Certified as s. true, copy and issued in lieu 
of a formal, mandate - on January 13 , 1930. 

lest;; fdf __-.-.". 


Cirri'., IViitel 1 Court of Ap'oclo 

for fcl c. Third Circuit 



Circuit Judge 
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